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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE EXPENSE 
VALIDITY OF PROVISIONS FOR 
Since it is mandatory under section 10(b) of the act that each 
handler subject to a milk order pay his pro rata share of 
the expenses of administering such order, provisions of this 
type are within and fully authorized by Section 8c of the 
BOT axsctetcsavintincenstiaiinateaiebiasaneastichorotsaceesinasaeoestiteicaisasaldlaliescictcidiccitaiannsadaiaatialatetaisoed icpcaileanaieis 


ADMINISTRATIVE OFFICERS 


PRESUMPTION OF REGULARITY OF ACTION OF 
Petitioners’ allegation upon information and belief that the 
Secretary of Agriculture did not personally read the rec- 
ord and examine and consider the briefs filed in the pro- 
mulgation proceedings leading to the issuance of the order 
is without merit, since the order was issued by the Sec- 
retary of Agriculture and has the benefit of the presump- 
MOU RAE I secretin 


APPLICATION FOR PERMISSION TO FILE ANSWER 


GRANTING OF 
Permission to file answer is granted with the understanding 
that such filing does not operate to bind the petitioner to 
anything contained in the AMS WE.n-icccnwcecmenvnmsennmennnenmeennmmsntn i 


APPLICATION TO DISMISS 


GRANTING OF 

Since petitioner’s interest arises not because of the effect 
upon it of the order or the rules and regulations about 
which it complains but by virtue of a contract between it 
and the handler accountable under the order and there is 
no assignment of such handler’s rights to the petitioner, 
the petitioner is not entitled to adjudication of its peti- 
tion, which, in addition, is not sufficiently specific to permit 
an adequate responsive pleading and, therefore, respond- 
ent’s application to Gismmiss is gr arrted nnnccccecccneeccmeenmeetenmennemenm ~- 673 


BOOKS AND RECORDS 
Validity of reclassification of cream on basis of, of petitioner...260, 272. 
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DE NOVO HEARING Page 
PROCEEDING NOT SUBJECT TO 
Proceeding under section 8c(15)(A) of the act is of a re- 
view nature, and not subject to a Cecision inrnnxcxccnncnnnen- 260, 272. 


DISCRETION OF SECRETARY 


IN ADMINISTRATION OF ACT 
The background and legislative history of the act leaves no 
doubt that Congress gave the Secretary broad discretion in 
its administration, and, since the terms of the order are 
largely matters of administrative discretion and the tech- 
nical details are left to the Secretary and his aides, the 
responsibility of selecting the means of achieving the stat- 
utory policy and the relationship between the remedy and 
policy are peculiarly matters for administrative competence 


DISMISSAL 


Or APPLICATION TO DISMISS 
Respondent’s application to dismiss is dismissed without prej- 
udice to plead his affirmative defenses stated in this ap- 
plication i 


OF PART OF PETITION 
Where respondent has filed a motion to dismiss portions of 
the petition and a supporting brief filed by petitioners- 
handlers subject to Milk Order No. 43, regulating the han- 
dling of milk in the North Texas marketing area, and pe- 
titioners failed to file an answer to the motion asking that 
all of subparagraph 1(b) and all of subparagraph 11 of 
Section III, the last ten lines of Section V, all of subpara- 
graph 1 of Section VI, and all of subparagraph 3(h) of 
Section VI of the petition be dismissed as beyond the scope 
of this proceeding, for failure to state a cause of action 
or for noncompliance with the rules of practice, the Judi- 
cial Officer ordered the dismissal of part of the petition 


WITHDRAWAL OF PETITION 
Since a stipulation has been filed by the parties for the with- 
drawal of the petition as moot because the classification 
of milk requested in the petition has been granted by the 
market administrator, in accordance with the stipulation, 
the petition herein is Aismissedecccmcnccnnenenemnnnnenemtnnennes 184, 433, 761. 


DOCTRINE OF ORBIT OF PLANT OPERATIONS 
EFFECT OF, UPON ACTION OF MARKET ADMINISTRATOR IN CLASSI- 


FYING CREAM 
Since petitioner’s premises constituted a “plant” it was not 
necessary that the cream enter the physical confines of the 
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DOCTRINE OF ORBIT OF PLANT OPERATION—Continued _ Page 
EFFECT OF, UPON ACTION OF MARKET ADMINISTRATOR IN CLASSI- 
FYING CREAM—Continued 
building or be processed in the plant in order to be received 
at and moved from the plant. It is sufficient that the cream 
come within the “orbit of operations” of the plant~.252, 260, 272. 


EVIDENCE 
EVALUATION OF 

When a prospective rule is required to be upon evidence, that 
evidence must be construed to include estimates or fore- 
casts, or opinions on future events, since in issuing regula- 
tory orders under the act the Secretary engages in a quasi- 
legislative activity and such orders are subject to amend- 
ment in the future if experience and developments indicate 
that change is desirable Sonesiphlaccamispictema nace eee tiace: | See 


EXCLUSION OF 
Matters not to be considered at hearing -neemenneeenennnmennnune 839 


REVIEW PROCEEDING 
Admissibility of evidence in, under section 8c(15) (A) of the 
act not previously submitted to the market administrator.260, 272. 


FINDING 
TEST OF VALIDITY OF, RELATIVE TO PARITY PRICES 
In a proceeding under section 8c(15)(A) of the act the va- 
lidity of the finding relative to parity prices must be tested 
by the record and the evidence upon the basis of which the 
finding was made and not upon new evidence or new hap- 
penings after the close of the hearing record 


FINDINGS 
ADEQUACY OF, BASED ON RECORD EVIDENCE 
In view of the record evidence justifying the issuance of 
Order No. 24, the general findings of the Secretary are not 


unlawful seni 


FRINGE MARKETING 

EXCLUSION OF TERRITORY IN, NOT IN VIOLATION OF DUE PROCESS 
Since a reduction of the marketing area as desired by peti- 
tioners would result in as much and more hardship and 
difficulties to other handlers who would be subject to the 
order, and the line of demarcation was not arbitrarily or 
capriciously drawn, the mere fact that a particular regu- 
lation may demonstrably be disadvantageous to certain 
areas or persons is not enough to constitute a violation of 

the due process clause 

















INTERIM RELIEF 


DENIAL OF APPLICATION FOR 
Where petitioner, in a proceeding under section 8c(15) (A) 





MARKETING AREA 
EVIDENCE IN PROMULGATION HEARING JUSTIFYING ESTABLISH- 


MENT OF 
Evidence in the promulgation hearing record showing the ex- 
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HANDLERS 


STANDING OF 
To challenge validity of marketing service payments... 


Matters Not PRESENTING ISSUE OF LAW 
Petitioners’ attack upon the validity of a cooperative voting 


for its members in a producer referendum under the act on 
the ground that the persons in charge of the polling were 
sympathetic to the order does not present an issue of law 
which would be adjudicated in a court proceeding and does 
not, therefore, seem to present an issue of law for consid- 
eration in this proceeding—————_______. 


MATTERS UPON WHICH EVIDENCE SHOULD NOT BE TAKEN AT 
The petitioners’ bare unsupported allegation upon informa- 


tion and belief that the Secretary of Agriculture did not 
examine or consider the record is not a matter upon which 
evidence should be taken at a hearing. Courts will not in- 
quire into the motives or mental processes of an adminis- 
titative offiter in“ takiiie’ action. 


Proceeding to a hearing on a naked allegation upon informa- 


tion and belief that the Secretary did not examine or con- 
sider the record would amount to a “fishing” expedition 
and could become an intolerable burden upon the admin- 
ee i ON css ack nieces eimai 


of the act, also filed an application for interim relief ask- 
ing for the suspension or postponement of the effective 
date of Order No. 56 until a decision on the merits of its 
petition, the Judicial Officer denied the application in view 
of the generality of the petitioner’s application, the pro- 
mulgation history and the fact that the producers might 
sustain irreparable damages if interim relief were granted 
and the petitioner should lose on the merits——— 


IssuE OF LAW 
Makters 10k | preweaning cic tt eee 





isting economic picture of close interrelationship of Ann 
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839 






574, 
643, 694, 695, 697, 698. 


839 











1254 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 11 A.D. 


JANUARY-DECEMBER 1952 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


MARKETING AREA—Continued 
EVIDENCE IN PROMULGATION HEARING JUSTIFYING ESTABLISH- 
MENT OF—Continued 
Arbor and Ypsilanti with Detroit in the production and 
marketing of milk was sufficient justification for treating 
Ann Arbor and Ypsilanti as part of the Detroit milk mar- 
keting area. ——-.__.___.. beasts csc ieseinesn 


MARKETING SERVICE PAYMENTS 
Standing of handlers to challenge validity Of --ccccoovcncecnnnnnennnennn 


MOTION TO REVIVE PETITION FOR RELIEF 
When may be filed ———........ 


ORBIT OF PLANT OPERATIONS 
Effect of, upon action of market administrator in classifying 
cream poe nnn 


ORDER NO. 24 (DETROIT, MICHIGAN) 
VALIDITY OF PROVISIONS OF, RELATING TO MARKETING AREA 
Where petitioners attacked the validity of Order No. 24 regu- 
lating the handling of milk in the Detroit, Michigan, mar- 
keting area, on the grounds that the inclusion of certain 
townships, particularly Ann Arbor and Ypsilanti, in the 
marketing area, was arbitrary and discriminatory and that 
the order as issued was not supported by substantial evi- 
dence in the promulgation hearing record, the Judicial 
Officer, after consideration of the issues and evidence pre- 
sented, concluded that the petitioners had failed to estab- 
lish any legal invalidities in the order and, therefore, dis- 
missed the petition filed under Section 8c(15) (A) of the act 


ORDER NO. 27 (NEW YORK) 
Application of price provisions Of Order No. G1.xxccovccnenewnesnnnnene 


RECLASSIFICATION OF CREAM FROM CLAss II-B To Cuass II-A 
VALIDITY OF 
Where petitioner, subject to Order No. 27, as amended, regu- 
lating the handling of milk in the New York metropolitan 
marketing area, complained of the market administrator’s 
action in erroneously reclassifying petitioner’s cream to 
Class II-A, which cream petitioner had reported as storage 
cream because the cream in question allegedly had not en- 
tered a marketing area “plant” before its receipt at a cold 
storage warehouse, the Judicial Officer held, that on the 
basis of the evidence before the market administrator, he 
was justified in concluding that the cream was first received 
at the marketing area “plant” operated by complainant be- 
fore its receipt at the warehouse and, therefore, the action 


Page 
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Page ORDER NO. 27 (New York)—Continued Page 
RECLASSIFICATION OF CREAM FROM CLASS II-B To Cuiass II-A 
VALIDITY oF—Continued 
of the market administrator in reclassifying the cream was 
Vege y weld annie rnin 264. 


1147 ORDER NO. 60 (POTATOES) 


EFFECT OF TERMINATION OF, ON PETITION FOR RELIEF 
1148 Where handlers of potatoes, subject to Order No. 60, filed a 
petition and an amended petition under section 8c(15) (A) 
of the act, alleging that the order is void and inoperative 
as applied to petitioners, and the Government filed a mo- 
tion to dismiss on the grounds that petitioners’ cause of 
action has been rendered moot by the termination of the 
order, the dissolution of an interim injunction, and the dis- 
265 missal of the enforcement action against petitioners, the 
Judicial Officer held that since there is now no existing 
effective order from which relief is sought and since peti- 
tioners have not filed an answer to the Government’s motion 
to dismiss, the petitions should be dismissed... 1 


ORDER NO. 61 (PHILADELPHIA) 
Application of price provisions under Order No. 27 to-——-—---—- ae OG 


PLANT 
MEANING OF WoRD 
Since it is not denied that the petitioner’s premises were used 
for the receipt and handling of milk products and that 
there was some processing of cheese conducted there, this 
set of facts brings the premises within the ordinary mean- 
Tene: GS. Cine: wre Se sis ec nein tesaneoeienanbniaieen 252 


74 PRIOR DETERMINATION BY MARKET ADMINISTRATOR AS TO WHAT 
CONSTITUTES, NoT REQUIRED 

Petitioner’s contention that the garage had not been formally 

determined by the market administrator at a prior time to 

be a “plant” under the order, or to be part of petitioner’s 

Brooklyn plant and that, therefore, the reclassification is 

invalid because sections 927.1(h) and 927.2(d) (10) require 

such prior, formal, separate determination, is without merit 

since the administrative construction of the order, known to 

the industry has not been to the effect that a preexisting 

formal, separate determination and notification must be had 

as to precisely what constitutes the “plant” prior to any 
application of the order to premises as a “plant”... 252, 265. 


PLANT OPERATIONS 
Orbit of ————____ rieltetonntnicenerniinsnasniecisieacanaa ana Yaa 
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PRESUMPTION Page 


PUBLIC OFFICERS 
ininlty ¢@ ote C..._.._._ JH ee Oe 


PRICES 
Application of, under Order No. 27 to Order No. GLcunecccccnccnnoneme 674 


PROCEEDING UNDER SECTION 8c(15)(A) OF ACT 
NATURE OF 

In proceedings under section 8c(15) (A) of the act the stand- 
ard for adjudication is whether an order, a provision there- 
of, or an obligation imposed in connection therewith is in 
accordance with law, and because the proceedings are of a 
review nature, the problem here, is not to decide ab initio 
and de novo what classification under the order the peti- 
tioner’s cream should have but whether the market admin- 
istrator was legally wrong in reclassifying the cream to 
Class II-A; therefore, the question should be resolved on 
the basis of the situation presented to the market admin- 
istrator rather than on the basis of facts adduced for the 
first time in this proceeding .... ae 


Since the Agricultural Marketing Agreement Act of 1987, 
as amended, requires that a regulatory order issued there- 
under be based upon evidence adduced at a hearing, a pro- 
ceeding under Section 8c(15)(A) of the act challenging 
the validity of the action of the Secretary in issuing the 
order is limited to examination of the evidence adduced at 
the promulgation hearing, in the absence of any convincing 
showing as to the legal requirements of considering addi- 
tional evidence, for, such a proceeding is an adversary ad- 
judicative proceeding in which relief can be granted only 
for legal invalidities injuring the petitioners——____. 


Since the proceeding under section 8c(15)(A) of the act is 
one in which to examine questions of law rather than policy 
since the statute provides for the filing of petitions com- 
plaining that orders, provisions thereof, or obligations im- 
posed thereunder are “not in accordance with law,” the 
contention of the petitioners that the expense to handlers 
will necessitate wholesale and retail price increase and will 
result in conflict with the Office of Price Stabilization and 
will be contrary to the public interest, is untenable, for, 
their grievances in this connection relate only to matters 
of policy and, furthermore, there is no allegation or dem- 
onstration that an increase in wholesale or retail prices 
is “not in accordance with law”... 


PRODUCER REFERENDUM 
Validity of. 
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ed 
PUBLIC POLICY Page 
_ Question of, not determinable in proceeding under Section 
8c(15) (A) of act i a le 
339 
RECLASSIFICATION OF CREAM 
74 Validity of, from Class II-B to Class []-A-.xxxcxcoccvennnnennmunnnnenenin OQ, 272, 
VALIDITY OF, ON BASIS OF PETITIONER’S RECORDS 
Where the handler’s own records contradicted the classifica- 
tion claimed, it was not illegal for the market administra- 
tor to rely upon its records, especially in the absence of 
any convincing demonstration that they did not mean what 
NC a iit rete niacin palpation 
REVIVAL OF PETITION FOR RELIEF 
MOTION FOR, WHEN MAy BE FILED 
Where petitions were dismissed because of the termination 
of the order, the Judicial Officer concluded that if the va- 
lidity of the order should become an issue in future liti- 
gation involving the petitioners, and the principles of pri- 
>. mary jurisdiction or exhaustion of administrative remedies 






would apply in the absence of this dismissal, the petitioners 
may file a motion to revive the petition and amended pe- 
A a leaden disci eee seinared 1 







SECTION 8c(5) OF ACT 
INCLUSION OF TERMS IN MILK ORDER UNDER 

While Section 8c(5) of the act authorizes the inclusion of 

one or more specified terms and conditions in a regulatory 

order, there is no compulsion to make provisions in an order 

allowing for all adjustments mentioned without regard to 

the evidence in the promulgation record and the statutory 
objectives - 











1147 















TRADE PRACTICES 


RECORD EVIDENCE NOT WARRANTING CONTINUANCE OF 
Although one section of the marketing area enjoyed a price 
differential lower than the Detroit price prior to the incep- 

tion of the Detroit milk order, the record evidence does not 
warrant the continuance of such a practice, nor does the 

act or law generally make historical trade practices or cus- 

toms sacred or untouchable, and, furthermore, Congress 
conferred wide powers on the Secretary precisely in order 

that he could remake customs of handlers so far as neces- 

sary to carry out the declared policy of the act--——____ 












1258 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 11 A.D. 


JANUARY-DECEMBER 1952 
COMMODITY EXCHANGE ACT 


SUSPENSION OF TRADING PRIVILEGES 
Termination of, where public interest requires no further sus- 


pension —.— ei as treat cap 


TRADING PRIVILEGES 


RESTORATION OF 
Where respondent has requested the restoration of his trading 


privileges, stating that he has turned over his interest to 
his son and will have no further connection with the busi- 
ness of market forecasting, his request is granted, since 
respondent’s trading privileges have been suspended for 
nearly six years, and the public interest requires no further 


suspension 


PACKERS AND STOCKYARDS ACT, 1921 


ACCORD AND SATISFACTION 
ACCEPTANCE OF LESS THAN FULL AMOUNT OF PROCEEDS AS NOT 


CONSTITUTING 
Where livestock were obtained from their owner by the giv- 
ing of a worthless check and were subsequently sold by 
a commissionman who was not a bona fide purchaser for 
value without notice so that the commissionman held the 
net sales proceeds as a constructive trustee for the original 
owner, the acceptance by such owner of less than the full 
amount of such proceeds did not effect an accord and sat- 
isfaction even if the lesser sum was tendered as full set- 


WIIG cicccicissierctcccosnines sa ee ee Se 


ANSWER 
FAILURE TO FILE 
VN sc sascha odors aS ese sceoiccianaecs is aessbnbe = 


BANK DEPOSITS 
EFFECT OF FAILURE SEPARATE ACCOUNTS IN 
Failure to keep separate accounts in, by market agency as 
constituting unfair, unjustly discriminatory, and deceptive 


A ini icehreraectlernainnenioneeniee 


BONA FIDE PURCHASER 
CREDITOR, WHEN NoT CONSTITUTING 
A commissionman was not a bona fide purchaser for value 
without notice when he set off against an antecedent debt 
of his consignor, proceeds from sale of consigned livestock 
in which he had reason to suspect their original owner still 
had an equitable interest, and the commissionman did not 
become a bona fide purchaser for value without notice by 
making payments to the consignor with knowledge of the 
original owner’s claims. 








Page 


185 


184 
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BOND 


FILING OF 
Dismissal of complaint upon. 






BOOKS AND RECORDS 
VIOLATION OF ACT 
Failure to keep proper accounts, records and memoranda 


aa. constituting violation, Gf  a6bic- ni tein 24, 197, 
439, 517, 581, 852, 860, 875, 893, 909, 920, 934, 944, 955, 967, 977. 











CEASE AND DESIST 
ISOLATED VIOLATION NOT REQUIRING ISSUANCE OF 

Where respondent was charged with having engaged in an 
unfair, unjustly discriminatory, or deceptive practice by 
wrongfully refusing to deliver cattle, which respondent had 
sold to complainant in the regular course of trading, the 
Judicial Officer held that, while such failure to deliver con- 
stitutes a violation of section 312 of the act, the violation 
was an isolated one and there was no indication that the 
violation had occurred before or since the incident involved 
herein, and, therefore, a cease and desist order should not 
Dial Tia 2 aa csasibicnsdiiotp cabanas a geben lca eaatanapletaon 591 



















VIOLATION OF ACT 
Causing weighmasters, whose duty it was to determine and re- 
cord on scale tickets the correct weight of livestock weighed 

on the stockyard scales, by reason of cash payments made, 

to weight such livestock at more than their true weight 

and to issue scale tickets showing the weights greater than 









the ‘de wens thercss ee ae 20 
Engaging in business as a dealer without being registered as 
GREEN ososssciscneentiteasiacicnidindaimaarianlininibai skp al tani ame iaetsasicaaieiad ated 531 








Engaging in the unfair, unjustly discriminatory, and decep- 
tive practices and devices described in the Findings of Fact 






Engaging in unfair, unjustly discriminatory, and deceptive 
practices and devices by guaranteeing to owners of live 
poultry that such poultry would be sold at specific prices 
when soliciting consignments on a commission basis and by 
failing to execute sales tickets at the time of sale of live 
poultry ——— 439 








Engaging in the business of a dealer at any posted stockyard 
until he has registered with the Secretary and furnished 
the required bond in compliance with the act and regula- 
tions promulgated there der nc:xcnccccnvcnnenenennennnensmnnnnnntmeainnnt . 24 







Engaging in the unfair, unjustly discriminatory, and decep- 
tive practices of bribing weighmasters or other persons in 
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CEASE AND DESIST—Continued Page 
VIOLATION oF AcT—Continued 
connection with any matter involving the handling of live- 
stock at any posted stockyard—_______.. 24 


Engaging in unfair, unjustly discriminatory, and deceptive 
practices and devices described in the Findings of Fact... 581 


Failing to keep such accounts, records, and memoranda as 
fully and correctly disclosed his business as a dealer and 
market agency at the stockyard 20 


Failing to maintain a shippers’ proceeds account—.~—.-------. 769 
Failing to pay for livestock A Boro aon! Bag 


Failure to keep proper accounts, records, and memoranda 24, 
197, 439, 517, 581, 769, 860, 875, 893, 909, 920, 934, 944, 955, 
967, 977. 


Issuing checks in payment for livestock without sufficient 
Feamds0m2 Dempster Ol, 844 


Making such use of funds received as proceeds from the sale 
of livestock handled on a commission basis as would in any 
manner endanger or impair the prompt and faithful ac- 
counting therefor and payment of such funds to the person 
entitled thereto. 


Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the 
Ennis ccemseeeseceeninnennnenenee 24 


Obtaining false weights from weighmasters at any posted 
OI ieee OR 
875, 893, 909, 920, 934, 944, 955, 967, 977. 


Operating business without maintaining a bond accepted in 
accordance with the act and regulations 


Operating business while insolvent— 
Operating marketing agency without registering--—..... ‘ 


Upon plea of nolo contendere and consent to the issuance of 
an appropriate cease and desist order, respondent is di- 
rected to cease and desist from making or causing to be 
made any false entry or false statement of fact in any 
report required to be submitted under the act or the reg- 
ulations issued thereunder and operating as a market agen- 
cy or clearor at any posted stockyard while insolvent... 


Using funds received as proceeds of sales of livestock sold 
on commission for any purpose except payment of lawful 
marketing charges in connection with the sales and remit- 
tance of net proceeds to shippers... 
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CEASE AND DESIST—Continued 
VIOLATION OF AcT—Continued 
Using livestock purchased for respondent’s own account to 
fill: -prelinns::: Ore ites 5h peewee 17 


Where the Order of Inquiry charged respondent with violat- 
ing certain provisions of the act and the regulations there- 
under, and consented to the issuance of an appropriate or- 
der requiring it to cease and desist from the practices com- 
plained of in said Order of Inquiry, as amended, respondent 
is ordered to cease and desist from using the unfair, un- 
justly discriminatory, and deceptive practices and devices 
set out in the Findings of Fact, and is ordered to keep 
proper accounts, records and memoranda, and is further 
ordered to deposit the gross proceeds received from the sale 
of livestock handled on a commission basis, and any other 
funds that come into its possession as agent, in a bank 
account separate from a general or private account in 
which its own funds are deposited, such account to be 
drawn upon only for the payment of net proceeds due to the 
person or persons entitled thereto, and for payment of sums 
due respondent as compensation for its services, and for 
payment of lawful marketing Charges. -.----co0cnnnernnnennnn 192 


Where the Order of Inquiry charged the respondent - with 
violating sections 304, 307, 312(a) of the act and section 
10 of the Federal Trade Commission Act by purchasing 
livestock to fill orders for the purchase of livestock on a 
commission at prices known to respondent to be exorbi- 
tant, and by causing the stockyard company to issue ficti- 
tious scale tickets, and respondent consented to the issu- 
ance, without oral hearing, of a cease and desist order, and 
complainant recommended that the order consented to be 
entered, it is ordered that respondent cease and desist from 
engaging in the unfair, unjustly discriminatory, and de- 
ceptive practices stated in the Findings of Fact... 846 


age 
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Where respondent was charged with certain violations of the 
act and consented to the issuance of an order requiring it 
to cease and desist from violating the act and regulations 
thereunder, as alleged in the complaint, and to keep proper 
books and records, and the complainant recommended that 
such an order be issued, respondent is ordered to cease and 
desist from engaging in or using the unfair, unjustly dis- 
criminatory and deceptive practices specified in the Find- 
ings of Fact, and to keep such accounts, records and mem- 
oranda as will fully and correctly disclose all transactions 

ee a A), soe Pee ATE 


Where the Order of Inquiry charged respondent with certain 
violations of the act, upon consent of respondent and re- 
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VIOLATION oF AcT—Continued 
commendation of complainant, respondent is ordered to cease 
and desist from altering scale tickets or other records, etc., 
involving his business as a registrant, and from making or 
causing to be made false or misleading reports to his clear- 
or or otherwise causing false or incorrect entries to be 
made in accounts or records of a person subject to the act 6582 


Where the Order of Inquiry charged respondent with violat- 
ing certain provisions of the act and the regulations there- 
under by suing livestock purchased for his own account to 
fill purchase orders and concealing such fact by submit- 
ting accounts of purchase listing false and fictitious names, 
and by operating as a market agency without being regis- 
tered, and respondent in his answer admitted the charges, 
but denied that the violations were wilfully committed, and 
consented to the entry of a cease and desist order, respond- 
ent is ordered to cease and desist from engaging in the un- 
fair, unjustly discriminatory, and deceptive practices set 
eet it tee fase or 2 ee 16 


Where respondent was charged with certain violations of the 
act and filed a plea of nolo contendere and consented to the 
issuance, without a hearing, of a cease and desist order, 
upon the recommendation of complainant, the order con- 
sented to by respondent is entered directing respondent to 
cease and desist from (1) making false entries or state- 
ments of fact in reports and records required to be sub- 
mitted under the act, (2) failing to keep proper accounts, 
records and memoranda, (3) failing to render reasonable 
services in connection with the selling and handling of live- 
stock consigned to respondent for sale on a commission ba- 
sis, and (4) giving certain dealers unjust preferences or 
advantages in connection with the sale of livestock by re- 
spondent samedi. catenenrdgloscp dat ciesdocetaeo is acsoidare cheeses coveseuiciiceaanabpicctatlaeaeste 515 









Wilfully making, or causing to be made, false entries in the 
annual report for the year 1949, submitted by respondent 
to the Director, Livestock Branch, Production and Market- 
ing Administration -- attests Secacneaeacensennnaia is 20 









COMPLAINT FOR REPARATION 
Sufficiency ain ia ct bianca cetanrsilinnealputncteiaterhithincinplwaletinbtbtiginibeneennne 4 







CONSENT ORDER 


Cecerse ard Desist anne nn mnne ——16, 
192, 515, 582, 846, 1077. 
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Cease and desist and suspension of registratior —-ncccxcneecenecnecenennnennmene 18, 
22, 190, 281, 354, 529, 577, 765, 1069. 


CORRECTION OF PRIOR ORDER 


REQUEST FOR, GRANTED 
Upon petition of the Livestock Branch stating that through 
inadvertence certain of the rates and charges recommended 
in its answer filed on April 21, 1952 are inaccurate and do 
not reflect the informal agreement of the parties, the order 
of April 25, 1952 is corrected as requested in the petition 434 


CUSTOM 


VALIDITY OF DEFENSE OF 
Adherence to a custom or practice of giving exclusive right 
to purchase to a prospective buyer in an alley is no valid 
defense. for. failing te. deliverscnn ee een 588 


DAMAGES 


FAILURE TO ESTABLISH 
Where complainant failed to establish the damages claimed 
because the estimate of-loss was remote, speculative and 
contingent and not within the contemplation of the par- 
ties, held, he could not, therefore, recover damages for the 


alleged loss sustained——___ 588 
YEFAULT 
Admission of facts alleged in the complaint Dy -n-n-cnecncoecnnennnnmmennene 1075 
Waiver of ural hearing by! <a a ee . 1075 
DISMISSAL 


COMPLAINT DISMISSED UPON FILING OF BOND 
Where respondent failed to file a bond commensurate with 
his obligation as a dealer at posted stockyards, but subse- 
quent to the service of a copy of the complaint he furnished 
an appropriate bond, upon motion of the complainant to 
dismiss, the complaint herein is, accordingly, dismissed... 18 


DEATH OF RESPONDENT 
Complaint in this disciplinary proceeding dismissed because 
Of the death of rewppomd esata in ccccnnniccenincenniecietennteiiensimnesinnnpaniionens 440, 770. 


FAILURE TO FILE OPENING STATEMENT 
Neither party having requested an oral hearing and notice 
having been served that shortened procedure would be used, 
upon complainant’s failure to file opening statement of the 
facts the proceeding 18 GiSMiSSedcncccccncnnnmnnnnennannnnnnnmne TOL 
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PHYSICAL INCAPACITY OF PARTY 
The charges contained in the Order of Inquiry, as amended, 
which pertained to respondent, J. C. A., are dismissed with- 
out prejudice since he has been represented as being phys- 
ically incapacitated and unable to appear at this time and 
such dismissal will expedite the disposition of the proceed- 
ing insofar as respondent, G. F. S., is ComCermed c.cxcxcxnnenenennene 


STIPULATION OF PARTIES 
Where during the course of the oral hearing held in this 


proceeding the parties mutually agreed upon an amicable 
settlement of the dispute and entered into a stipulation to 
that effect, upon motion of complainant to dismiss the com- 
plaint with prejudice, and consent of respondent, the com- 
plaint filed herein is, accordingly, dismissed 


HEARING EXAMINER’S REPORT 
Effect of failure to file exception to-iccccccccininssnmennnntntienmtmninanennnseitmaste 


LICENSES 


SUSPENSION OF 
Upon plea of nolo contendere and consent to the issuance of an 


appropriate cease and desist order and a ten day suspen- 
sion of license to be conditionally held in abeyance, respond- 
ent is directed to cease and desist from engaging in unfair, 
unjustly discriminatory, and deceptive practices and devices 
by guaranteeing to owners of live poultry that such poultry 
would be sold at specific prices when soliciting consignments 
on a commission basis and by failing to execute sales tick- 
ets at the time of sale of live poultry. Respondent is further 
ordered to keep proper accounts, records, and memoranda; 
and its license is suspended for a period of ten days, such 
suspension not to become effective unless respondent is 
found to have violated the act within two years 


MOTION TO DISMISS 


GRANTING OF 
Where respondent was charged with failure to maintain re- 


quired financial condition, a balance sheet was subsequently 
submitted on behalf of respondent showing that his finan- 
cial condition met the requirements as of the date of such 
balance sheet, and complainant moved to dismiss the com- 
plaint, accordingly the motion to dismiss is granted, and 
the complaint is dismissed without prejudice -ccece-nonm- 


Where respondent was charged with certain unfair and de- 
ceptive practices in connection with his hog order-buying 
operations and where the hearing originally scheduled was 
indefinitely postponed due to the illness of respondent, upon 
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MOTION TO DISMISS—Continued 
motion of complainant to dismiss for the reason that re- 
spondent is presently not in good health and for the further 
reason that respondent has discontinued his hog order- 
buying operations, the complaint herein is, accordingly, dis- 


a ese aD OSes eaecenaesesmoeets eer sooeacomap ns caso oie aa eaiaenaEsaaiaes 


NOLO CONTENDERE 
Plea of, in consent order to cease and desist and suspension of 
LO ASEL ALTON nn nnenenneevenene enn serene erneeennrrnnnnnnmtnnnnnnmnettntnnnnennennntnnneneen 


OPENING STATEMENT 
Dismissal of proceeding for failure to file manna ncemeeemreenenmnnnnnmnennenen 


ORAL HEARING 
Be theoch: cok Lenk are Gc: eign annie error a 


PRACTICE 
MEANING OF WORD, AS USED IN ACT 
The word “practice” as used in section 312 of the act is used 
in a general sense, that is, as applied to the regulated in- 
dustry, and does not require that the respondent in an indi- 
vidual case indulge in the activity long enough and often 
enough to amount to a course of conduct on his part 


PRACTICE AND PLEADING 
SUFFICIENCY OF COMPLAINT 
Where complaint showed that a person who was designated 
therein as the assignee of another also had an interest in 
the case as the unpaid seller of livestock, held, the complaint 
is sufficient without amendment to present the assignee’s 
claims as: the unpaid wile... eee 


PURCHASE ORDER 
Definition of, not to be changed in present Or deren-eccncciccmecscssmnnneinnsemee 


RATES AND CHARGES 
AUTHORIZATION OF, WITHOUT CHANGE IN DEFINITION OF “PuR- 
CHASE ORDER” 

Inasmuch as the parties are agreed with respect to the rates 
and charges petitioned for by respondents and no objection 
has been filed, the petition is granted provided that no 
change shall be made in the definition of “purchase order” 
contained in the existing order and, for good cause shown, 
this order shall become effective in less than 30 days 


CONTINUATION OF 
Inasmuch as the parties are agreed, the order of February 
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20, 1951, as amended by the order of April 30, 1951, is con- 
tinued in effect to and including September 15, 1952, unless 
modified or further extended before the latter date, and 
the time for filing an answer by the Livestock Branch to 
respondent’s petition is extended to and including August 
15, 1952, and for good cause shown, this order shall be- 
Come effective in less thar 30 CayS--ncccrecccrsorncneecnnernenememetntisenetmense eas 18, 
15, 26, 187, 276, 278, 280, 286, 352, 442, 527, 596, 705, 764, 1067. 


INCREASE IN 
Petition for increase in certain rates and charges is granted 


upon agreement of the parties and an opportunity to be 
heard afforded the public 12, 27, 188, 198, 699 


MODIFICATION OF 
Upon petition, answer, and opportunity for members of the 


public to be heard, respondents are authorized to put into 
effect certain modifications in the current schedule of rates 
and charges and, for good cause shown, this order shall 


become effective in less than 30 aySccrcecrcmcvsesnmesctemeremseemenenement - 288, 
288, 358, 360, 525, 575, 701, 762, 851, 1079. 


RECONSIDERATION 
DENIAL OF PETITION FOR, UPON CONSIDERATION OF PRIOR ORDER 


Petition for reconsideration denied, after consideration of 
prior order, for failure to show error in the order awarding 
reparation to complainant, original owner of cattle, for a 
balance of the net proceeds from sale of cattle at respond- 
ent’s auction sale, which respondent unlawfully withheld 
to satisfy a debt owed him by the consignor of the cattle 


REGISTRATION 
SUSPENSION OF 
Where amended Order of Inquiry and Notice of Hearing al- 
leged that respondents perpetrated certain violations of the 
act, and respondents failed to file an answer or request oral 
hearing thereby admitting the material facts set out in the 
order of inquiry and waiving their right to an oral hearing, 
and no exceptions have been filed to the hearing examiner’s 
report, respondents are ordered (1) to cease and desist 
from making such use of funds received as proceeds from 
the sale of livestock handled on a commission basis as 
would in any manner endanger or impair the prompt and 
faithful accounting therefor and payment of such funds to 
the person entitled thereto, and (2) to deposit the gross 
proceeds received from the sale of livestock on commission 
in a separate bank account designated as “Shippers’ Pro- 
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ceeds Account” or some similar identification and not to 
withdraw funds therefrom for any purposes except those 
for which shippers’ proceeds may be properly used, and re- 
spondents’ registration is suspended for a period of 90 days 
and thereafter until they demonstrate that they are no 
longer insolvent. 


Where the respondent was charged with certain violations 
of the Act and consented to the issuance of an order re- 
quiring it to cease and desist from violating the act and the 
regulations thereunder as alleged in the complaint, and sus- 
pending its registration for a period not to exceed one 
week, and the complainant filed a recommendation that such 
an order be issued, the respondent is ordered to cease and 
desist from engaging in or using the unfair, unjustly dis- 
criminatory and deceptive practices specified in the Find- 
ings of Fact, and is further ordered to keep such accounts, 
records and memoranda as will fully and correctly disclose 
all transactions involved in its business, and its registra- 
tion is suspended for a period Of OMe WEEK. xrcrnccwenrsnnnnenmnnnnenenmnse 


Where respondents were charged with certain violations of 
the act, and consented to the issuance of an order requir- 
ing them to cease and desist from violating the act and 
regulations thereunder as alleged in the complaint, to main- 
tain a shippers’ proceeds account in conformity with the 
regulations, to keep proper books and records, and suspend- 
ing their registration for 15 days, such suspension not to 
become effective unless respondents are found to have again 
violated the act or the regulations within two years, and the 
complainant filed a recommendation stating that the balance 
sheet indicated to its satisfaction that as of February 29, 
1952, respondents were solvent and recommending that the 
order consented to be issued, the order herein in accordance 
with the order consented to by respondent is issued 


Upon consent of respondents and recommendation of the Live- 
stock Branch, the order herein is issued requiring respond- 
ents (1) to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices and de- 
vices described in the Findings of Fact; (2) to maintain 
a custodial account for shippers’ proceeds in strict com- 
pliance with the regulations promulgated under the act; 
and (3) to keep proper accounts, records and memoranda 
involved in their business at the stockyard; and respond- 
ents’ registration under the act is suspended for a period 
of 30 days from the effective date of this order. 


Where respondent was charged with being insolvent, issuing 
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checks in payment for livestock purchased without having 
sufficient funds on deposit to cover such checks, and failing 
to pay for livestock purchased, and respondent failed to 
file an answer or request an oral hearing, held, that re- 
spondent’s failure to answer constitutes an admission of 
facts alleged in the complaint and a waiver of oral hearing, 
and that an order should be issued requiring respondent 
to cease and desist from such practices and devices and sus- 
pending his registration for a period of six months and 
thereafter until such time as he shall demonstrate that he 
as tae, Domne: Sra Ia bonnie ptnsiguiittinenneee hietoilithceenan * 
Where the Order of Inquiry charged the respondent with 
violating sections 312(a) and 401 of the act and section 
10 of the Federal Trade Commission Act by engaging in 
an unfair, unjustly discriminatory, and deceptive practice 
in connection with the weighing of livestock bought and 
sold by him, by wilfully failing to keep books and records 
disclosing all expenses incurred by him in his business, and 
by wilfully causing to be made false entries in the records 
of the stockyard company and the market agencies through 
which the livestock were sold, the respondent is ordered to 
cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practice of obtaining false 
weights from weighmasters at any posted stockyard and 
from making or causing to be made false entries in his 
books and records or in the books and records of any per- 
son subject to the act, and is further ordered to keep proper 
books and records, and his registration is suspended for a 
period of six months commencing on the effective date of 


CERO OT ence onrnteenetvrtemmmantinmemieniinattnincitinchionmnnn 6th, 
852, 860, 875, 893, 909, 920, 934, 944, 955, 967, 977. 


Where the Order of Inquiry charged respondent with misuse 
of shippers’ proceeds within two years of a prior order 
which, among other things, suspended respondent’s regis- 
tration but such suspension was held in abeyance unless 
within two years respondent again violated the act, and 
respondent in an amended answer admitted the charges 
and consented to an order suspending his registration for 
a period of one week, which was recommended by the Live- 
stock Branch, such order will be issued u:c:cccccccosecmoeeencsememnmneeen 

Where the Order of Inquiry and Notice of Hearing charged 
that respondents wilfully violated sections 308, 312(a) and 
401 of the act and of the regulations promulgated there- 
under, and section 10 of the Federal Trade Commission 
Act, which section is incorporated in and made a part of 
the Packers and Stockyards Act, and one of the respond- 








Page 


344 








Where respondent was charged with certain violations of the 
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ents filed an answer in which he denied the charges, but 
subsequently, in an amended answer admitted the allega- 
tions of paragraph III of the Order of Inquiry, entered a 
plea of nolo contendere to the charges contained in para- 
graphs IV and V of the Order of Inquiry, and consented 
to the issuance without further hearing of an appropriate 
order, respondent is ordered to cease and desist from: (1) 
engaging in the business as a dealer at any posted stock- 
yard until he has registered with the Secretary in compli- 
ance with the act and regulations thereunder; (2) engag- 
ing in the unfair, unjustly discriminatory, and deceptive 
practices of bribing weighmasters; and (3) making or 
causing to be made false entries in his accounts, records 
and memoranda; and respondent’s registration is sus- 
pended for a period of 30 days from effective date of this 
SOUR. <sssisestaicietsticauclasiacelabdesiahilenitg apiniahamadagentaacielananeieamaniagainidaiaiaaiaia 








Page 


18, 


22, 190. 


Respondent is ordered to cease and desist from engaging in 


the unfair, unjustly discriminatory and deceptive practices 
and devices by issuing checks in payment for the purchase 
of cattle which checks were returned unpaid because of 
insufficient funds and by failing to pay for livestock and re- 
spondent is further ordered to keep such account, records, 
and memoranda as fully and correctly disclose all transac- 
tions involved in his business as a dealer at the stockyards, 
and his registration is suspended for a period of six months 
from the effective date of this order and thereafter until 
he establishes his solvency --x-x-o-x-rce----— 





act by (1) using funds received as proceeds of sales of 
livestock sold on commission for any purpose except pay- 
ment of lawful marketing charges in connection with the 
sales and remittance of net proceeds to shippers, (2) oper- 
ating while insolvent, and (3) operating without maintain- 
ing a bond accepted in accordance with the act and regula- 
tions, respondent is ordered to cease and desist from the 
said violations of the act and its registration is suspended 
for 30 days and thereafter until respondent has submitted 
satisfactory evidence of its solvency, and a bond acceptable 
under the act amd regrrlatirasnnianncceccnnconeererenenenmenens 


Where respondent was charged with certain violations of the 


act and the latter consented to the issuance, without a 
hearing, of cease and desist and suspension of registration 
orders, the respondent is directed to cease and desist from 
checks to cover the cost of livestock purchased by him at 
engaging in the unfair and deceptive practice of issuing 


1074 


518 
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the stockyards knowing that he did not have on deposit 
sufficient funds to pay such checks, and from engaging in 
business as a dealer without being registered as a dealer, 
and his registration is suspended for a period of 90 days 
and thereafter until respondent has satisfactorily demon- 
strated that he is no longer insolvent—-————.. 


TERMINATION OF SUSPENSION OF 
Where respondent’s registration as a dealer under the act 
was suspended on the ground that he was unable to dis- 
charge all of his financial obligations as they accrue, and 
respondent has now submitted a signed statement of his 
financial condition indicating that he is solvent, upon rec- 
ommendation of the complainant, the Livestock Branch, the 
suspension of respondent’s registration is hereby terminated 


REPARATION 
FAILURE TO ESTABLISH DAMAGES 
Where the reparation claim was for respondent’s refusal to 
deliver cattle to complainant which respondent had sold to 
him in the regular course of trading, and the amount there- 
of was based on damage allegedly suffered by complainant 
as a result of respondent’s sale of the cattle in question to 
another purchaser, the Judicial Officer held, that (1) ad- 
herence to a custom or practice of giving exclusive right 
to purchase to a prospective buyer in an alley is no valid 
defense for failing to deliver, (2) the word “practice” as 
used in section 312 of the act is used in a general sense, 
that is, as applied to the regulated industry, and does not 
require that the respondent in an individual case indulge 
in the activity long enough and often enough to amount to 
a course of conduct on his part, and (3) complainant did 
not successfully establish the damages claimed, since the 
estimate of loss was remote, speculative and contingent 
and not within the contemplation of the parties and, there- 
fore, he could not recover damages for the alleged loss sus- 
CRIN ciescecctenlssntapmpnkmnsGcnback walmmereiccmemannamenaimenin: DOL 


SET-OFF 
Disallowance of, based on unlawful withholding of proceeds... 


STAY ORDER 
Vacation of, after consideration of petition for reconsideration for 


SUSPENSION OF LICENSE 
VIOLATION OF ACT 
Engaging in unfair, unjustly discriminatory, and deceptive 
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584 







AGRICULTURE DECISIONS 







JANUARY-DECEMBER 1952 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


SUSPENSION OF LICENSE—Continued 
VIOLATION OF AcT—Continued 
practices and devices by guaranteeing sales prices of live 
poultry consignments solicited on a commission basis and 
failing to execute sales tickets at the time of sale of live 
NOUR sic acs lott bent dtl aati cael ee cannot 139 












SUSPENSION OF REGISTRATION 
POSTPONEMENT OF EFFECTIVE DATE FOR 

The effective date for the suspension of the registration of 

the respondents is postponed until a further order on pe- 

tition for reconsideration is issue nner - 


Due to the filing of appeals to the United States Circuit 
Court of Appeals from the decisions and orders in the above- 
entitled proceedings, the effective dates of the orders en- 
tered therein are postponed pending the outcome of the ap- 


I sina ai cates acacia ikea ene 
1074, 1081. 


The effective date for the suspension of respondent’s regis- 
tration is extended to December 10, 1952, and, upon request 
of complainant, the latter is allowed an extension to such 
Gate for Che Sing of docencntis.—— 




















TITLE 
Passage of, does not take place under the custom of the market 


I Nearer ears soccer ieemtonnteetd 









UNJUST PRACTICE 
UNLAWFUL WITHHOLDING OF PROCEEDS AS CONSTITUTING 

Where respondent—a commissionman—set off against a debt 
which was owed to him by a consignor of livestock on ac- 
count of previous transactions, proceeds from the sale of 
livestock which were obtained by the consignor, one of the 
complainants, from the original owner, the other complain- 
ant, by the giving of a worthless check and the commis- 
sionman was not a bona fide purchaser for value without 
notice, held, the commissionman was guilty of an unjust 
practice in unlawfully withholding the proceeds from the 
original owner——-— 


















VIOLATION OF ACT 






Altering scale ticket. iis ctislecehicitealcotihicstdeiminicesen ee eee ie 
Causing false or incorrect entries to be made in accounts or rec- 

GUI aiccicsknsiscgentetstsieieihntn bjt anasto acon alaiactelraliaaipaaeaia declan 584 
Causing stockyard company to issue fictitious scale tickets... 846 





Failing to execute sales tickets at the time of sale of live poultry 439 
Failing to keep proper accounts, records and memoranda.....517, 769. 
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STAINS GO py Lae TIC estes 


Failing to render reasonable services in connection with the sell- 
ing and handling of livestock consigned to respondent for sale 
on a commission basis. 


Giving certain dealers unjust preferences or advantages in con- 
nection with the sale of livestock by respondent... 


Guaranteeing to owners of live poultry that such poultry would 
be sold at specific prices when soliciting consignments on a com- 
mission basis. = la al eed | ee 


Issuing checks in payment for livestock without sufficient funds 
on deposit———. Rides be et eee eS | eel 


Making“ feise annus! ‘report. 2. O89 


Making false entries or statements of fact in reports and records 
required to be submitted under the act 455, 517, 584. 


Misuse of shippers’ proceeds... 282, 769. 
Operating as a market agency without being registered——.._.. 17 
Operating market agency while imsol ver t--nxcccnccocnoxcccncccnnnenenene . 445 


Purchasing livestock to fill orders for the purchase of livestock 
on a commission at prices known to respondent to be exorbitant 846 


Unfair, unjustly discriminatory, and deceptive practices. 4, 
191, 197, 769, 860, 875, 893, 909, 920, 934, 944, 955, 967, 977. 


Using livestock purchased for own account to fill purchase orders 
and concealing such fact by submitting accounts of purchase 
listing false and fictitious names-—~..--- sa EEA 17 


WORDS AND PHRASES 
ie cnctneciieinal ea le 
apeies ie he ae tee 186 


Turn OE RE Ne CIR Oe OTIS ER LE OARS A ETE A NR 589 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABNORMAL DETERIORATION OF COMMODITY 
Effect of failure to prove, on question of breach of suitable ship- 
ping condition warranty 3832, 719. 


BURDEN OF PROOF AS TO 
Where under the f.o.b. terms of the contract in question, com- 
plainant was required to deliver two carloads of potatoes 
which were not abnormally deteriorated at the destination 
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BURDEN OF PROOF AS TO—Continued , 
contemplated in the contract of sale, the burden of proving 
that the potatoes were abnormally deteriorated at contract 
destination is upon the buyer, which burden it failed to 
SERRATE, «ccs ces ceipscnecnsicn cries tsar tseetetta 


Failure to prove ca ect i A ena cea 
Lack of, as showing suitable shipping condition......__-.._____-_. 


ABNORMAL TRANSPORTATION SERVICE 
EFFECT OF, ON WARRANTY OF SUITABLE SHIPPING CONDITION 
Where complainant, after having purchased a carload of can- 
taloups from respondent under an f.o.b. acceptance con- 
tract, stopped and held the car en route for 3% days before 
allowing it to proceed to its destination, and where official 
inspection at destination revealed some evidence of rough 
handling in transit, held, the shipment received abnormal 
transportation service, and therefore the report of official 
inspection at destination showing damage from Fusarium 
Rot cannot be relied upon by complainant to prove breach 
of the warranty of suitable shipping condition, and, com- 


plainant is not entitled to an award of reparation on the 
alleged ground that the cantaloups were not in suitable 
shipping condition, and the complaint should be dismissed 


ACCEPTANCE OF COMMODITY 
EFFECT OF, ON LIABILITY FOR PURCHASE PRICE 
On acceptance of the produce, respondent became liable for 
the contract purchase price of the onions, and a breach of 
contract does not absolve respondent from this liability, al- 
though damages resulting from the breach may be applied 
in Giminution of the ermournt Wueennccccccccencennnenneeenecemeneenemneenneemne 


EFFECT OF, ON RECOVERY OF CONTRACT PRICE 
Since respondent’s customer accepted the produce on arrival 
at destination, respondent became liable for the contract 
purchase price of the bananas.—— ee 


Where a purchaser accepts the goods, he thereby becomes 
liable for the full purchase price, less any damages sus- 
tained as a result of the seller’s Dreachyccnneccmeceneccncnrenmnend 10, 745, 


ACCORD AND SATISFACTION 
BURDEN OF PLEA OF 
Burden is upon respondent-purchaser to plead bar to com- 
plainant’s claim, if he wished to contend that his promise 
to pay the lesser amount was accepted by complainant as 
an accord and satisfaction of the original debt--....___.__ 468 
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ACTION 
- EFFECT OF FAILURE TO SECURE LICENSE UPON RIGHT TO INSTITUTE 
Failure to secure a license by complainant is not a bar to 
prosecution by him of an alleged cause of action under the 


A siceulhcts iscicesiacouibipeadinics cle esis acapella nasa neeenagheatinaraeeciinaigiheanshcnnilinntaat 


ADMINISTRATIVE LAW 
PLEADING AND EVIDENCE 
Since neither technical rules of pleading nor technical rules 
of evidence are applicable under the act, the variance be- 
tween the pleading and proof offered by ees held 
Marine shut tie ce ee es 


ADMINISTRATOR 
Substitution of, as complainant... 


ADVANCES 
RECOVERY OF, AS DAMAGES, WHEN NoT ALLOWED 
A person defaulting on a contract may not recover money 
advanced, at least where the amount is not so greatly in 
excess of the probable harm caused as to be considered 
Bh POTN Gy aati 


AGENCY 
EFFECT OF FAILURE TO OBJECT TO EXISTENCE OF 
It cannot be inferred from respondent’s failure to object 
promptly to complainant’s telegram, which indicated that 
it was the seller of a carload of bananas to respondent, 
that the third party had actual authority to purchase the 
bananas from complainant as respondent’s agent as the tele- 
gram was not inconsistent with respondent’s understanding 
ae Fa ca aiedece tape appease ie letapstolsieseellse 


ALLOWANCE 
Granting of, as constituting novation Of CONTI ACtnncxccccccrcrccceneeemneenntsene 


AMENDMENT 
ORIGINAL ORDER AMENDED 
Since prior to April 8, 1948, the relationship between respond- 
ent and complainant was that of principal and agent, to 
the extent that the original decision is to the contrary, it 
is | Eien SN aii eeceprcecotnonictencene 


Prior order amended on reconsideration so as to disallow 
interest on that part of purchase price which was tendered 
by respondent to complainant without prejudice to com- 
plainant’s right to seek additional recovery, which tender, 
for some reason unexplained, complainant did not accept. 


Page 


84 
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EFFECT OF FAILING TO OBTAIN 

If the buyer did not believe the potatoes delivered met con- 
tract requirements, and the shipping point inspection cer- 
tificate was incorrect, it should have obtained an appeal 
inspection and, therefore, the shipping point inspection cer- 
tificate stands as representing the true grade, quality and 
condition of the produce at shipping point 


SHIPPING POINT CERTIFICATION SUPERSEDED BY 
Where a shipping point inspection certificate is reversed as 
to grade upon an appeal inspection, and the cauliflower was 
certified as failing to grade U. S. No. 1, the appeal inspec- 
tion supersedes the shipping point certification, and it is 
clearly established that the cauliflower did not, in fact, 
grade U. S. No. 1 at shipping point nennnccneennnnnnnmemen Sl, 376, 


APPLICATION FOR LICENSE 
DENIAL OF 
Application for license to engage in business of commission 
merchant, dealer, or broker, denied, for violation of the act 
by failing to pay for produce purchased and engaging in 
business: without. a. walich Veena scinqn mits 6 


BANKRUPTCY 
DEFENSE OF, IN DISCIPLINARY PROCEEDING 
Bankruptcy is not a meritorious defense in a disciplinary pro- 
ceeding under the act where there has been failure to remit 
proceeds of sales to a consignor or even failure to pay 
Promptly for produce Purchased n--cx-xcvcemeconeemsnnernnnenetnenmenennn — 


BREACH OF CONTRACT 
Failure to plead recoupment for damages resulting from, because 
of mistake as to remedy, excused —— $$ _$_ Z 


BREACH OF WARRANTY 
Waiwet <0 he new aaron. oe ., 


BROKER’S MEMORANDUM OF SALE 
EVIDENCE OF TERMS OF ORAL CONTRACT 
Since a broker’s memorandum of sale is not a written con- 
tract but is evidence of the terms of a contract orally con- 
summated, parol evidence may be introduced to show that 
the memorandum does not accurately or completely express 
the bargain 


PROOF OF TERM CONTAINED IN 
Where an alleged term of the contract contained in the bro- 
ker’s memorandum of sale, was corroborated by the testi- 
mony of. respondent’s presiden. and the broker, and com- 
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Proor OF TERM CONTAINED IN—Continued 
plainant submitted no admissible evidence to rebut such 
testimony, held, the term in question was a term of the 
DOE ACE  scictinee, che ah keheleipaelaciaheealslinecsiaaiehnesesaitabeintndasnceann 


CARRIER 
LIABILITY OF 
Complainant assuming responsibility for selecting a qualified 
trucker is not liable as, for selecting a qualified trucker— 


CAVEAT EMPTOR 
APPLICATION OF RULE OF, TO SALE AFTER INSPECTION 
Where the buyer inspected or had an opportunity for a full 
and complete inspection of 110 bushels of peaches prior to 
the purchase, he is bound by his inspection and cannot 
complain of defects evident a short time after the sale, 
since the rule of caveat emptor applies n-cxu-cm- ame 1006 


COMPLAINT 
TIME OF FILING OF 
An “informal” as distinguished from a “formal” complaint 
filed within the period of nine months after the cause of ac- 
tion accrued meets the requirements of section 6a of the act 


CONDITION AS TO QUALITY 
Interpretation of, in contract of purchase and sale........_-84, 117, 130. 


CONSIDERATION 
Sufficiency of, for new contract. 


CONTRACT OF PURCHASE AND SALE 
ABROGATION OF, BY SUBSTITUTED AGREEMENT FOR ALLOWANCE 
The granting of an allowance abrogated the original contract, 
and, consequently, any warranties expressed in the original 
contract no longer exist. Respondent cannot rely upon any 
implied warranty based on the new contract as it appears 
that he inspected the produce and had apportunity for thor- 
UN I ti i sedicsineisiiisnsnigectett tne ilpiiindigubnceeslesenbiopitasins 


CONSTRUCTION OF TERM SALE AT MARKET PRICE IN 
Where complainant sold to respondent a carload of lettuce 
under a contract which provided that the price of the com- 
modity was to be the market price on a designated day, 
taking into consideration grade, size, and brand, held, com- 
plainant agreed to sell the shipment at whatever price was 
agreed upon on the designated day in free negotiations on 
the open market by buyers and sellers of other shipments 
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CONSTRUCTION OF TERM SALE AT MARKET PRICE IN—Continued 
of that commodity from that area, of comparable grade, 

size, and brand—-———_________-____-_. mene 52 


DISTINCTION BETWEEN WRITTEN CONTRACT AND WRITTEN EVIDENCE 
OF ORAL CONTRACT 

There is a distinction between written contract and written 

evidence Of an Oral COmtbrarctnninanan aa enannnninnnnennenenenemeneee we 


EFFECT OF FAILURE TO MAKE COMPLAINT ON QUESTION OF BREACH 
OF 

Where complainant-seller brought an action for the balance 
of the purchase price of four shipments of bananas, and 
respondent-buyer contended that all of the shipments ar- 
rived in a damaged condition, but admitted that it was 
making no complaint except as to the fourth shipment, it 

is held, that by such admission respondent concedes liabil- 

ity for the first three shipments of bananas and that it is 
indebted to complainant for the full purchase price of said 
first three shipments, less $1,500 paid by it on account 


EFFECT OF FAILURE TO PROVE DISPUTED TERM OF 
Where the invoice and confirmation of purchase do not con- 
tain disputed term concerning a Federal inspection, and 
the buyer objected promptly to the subsequent inclusion of 
this term in the confirmation of purchase by seller, and 
neither party substantiated their claims as to past trans- 
actions, held, that the disputed term is not a part of the 
COTE RCE, cesrserensescscccceescenrenseermnrnnnneeni vicainchahegtliestsieea tsatis kana tatataate 


EFFECT OF NEW AGREEMENT AFTER PURCHASE 
Where respondent agreed upon arrival of the shipment of 
apples at destination to dispose of the major portion of the 
apples for complainant’s acccount and agreed that it would 
not deduct any brokerage or commission, but in render- 
ing an account sales respondent deducted $314.97 selling 
charges, it is held, that this was in violation of the agree- 
ment between the parties and respondent’s failure to remit 
the full amount of the proceeds from the resale of the ap- 
ples is a violation of section 2 of the act for which repara- 
tion should be awarded complainant ~~ oe 


FAILURE TO PROVE MODIFICATION OF TERMS OF 
Where respondent failed to prove a mutual agreement be- 
tween the parties to change the terms of the original con- 
tract, it is concluded that the original terms of the contract 
are binding upon it 
GRANTING OF ALLOWANCE AS CONSTITUTING NOVATION OF 


Where a buyer examines, or has an opportunity to examine, 
the produce and thereafter asks for a reduction in the price 
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GRANTING OF ALLOWANCE AS CONSTITUTING NOVATION OF—Con- 
tinued 
of the commodity, which the seller grants, a new contract 
of purchase and sale results. In the absence of any evidence 
that the original agreement would be inoperative only upon 
full performance of the later agreement, it is concluded 
that the agreement in question was a substituted contract 
and that the subsequent breach of this substituted contract 
by part payment did not revive the superseded claim... 


INTERPRETATION OF TERMS OF 
Where the contracts provided for shipments to begin “on or 
about May 15th” and also provided that shipments should 
begin “earlier than May 15th if possible,” it is held, that 
the first provision gave respondent the right to start ship- 
ments a few days before or a few days after May 15th, but 
the second provision did more than authorize shipments 
prior to the stated date, since it obligated respondent to 
start shipments before May 15th if it was reasonably pos- 
RED TOP PERTIGIARY EO OD WO ees i 


MEANING OF TERM, DELIVERED SALE 
Meaning of term of delivered sale discussed where a sale is 
made on a delivered basis as to price, but grade, quality 
and condition are to be as found at shipping point............... - 


PROOF OF TERMS OF 
Complainant is deemed to have failed to establish a consign- 
ment sale of two cars of bananas since his testimony is 
not corroborated with either oral testimony or documentary 
evidence, while respondent’s contention of an outright pur- 
chase is supported by the testimony of a disinterested third 
party and an interested employee,and,in addition, complain- 
ant made no written demand upon respondent to account 
for the alleged consignment sale to prove such transaction 


PURCHASE PRICE HELD EQUIVALENT TO REASONABLE VALUE OF 
PRODUCE 
Where the terms of sale are complete except for an agreement 
fixing the price, the law implies a price equivalent to the 
reasonabic value of the @o0ds-— 


STIPULATION 
Where a purchaser wishes a certain grade or warranty, it 
is incumbent upon him to stipulate for such grade or war- 
TATU nines meninwsngssessceoeninerenentnncsinrencrntntinemiiiccneminmonsman§ G, 126, 712. 


SUFFICIENT COMPLIANCE WITH, AS TO PLACE OF SHIPMENT 
Where complainant contracted to sell respondents a carload 
of U. S. No. 1, Idaho Triumph potatoes and supplied a car 
of U. S. No. 1 Triumph potatoes shipped from Jamieson, 
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SUFFICIENT COMPLIANCE WITH, AS TO PLACE OF SHIPMENT—Con- 
tinued 

Oregon, in sacks branded “Idaho-Oregon Potatoes,” and re- 
spondents contended that the potatoes originated in Oregon, 
it is held, that the evidence shows that Jamieson, Oregon 
is about 25 miles across the Snake River from the Idaho 
State line, that shipment from a point so near the place of 
shipment specified in the contract is substantial compliance 
with the terms of the contract and that respondents’ objec- 
tion on this point is without merit, that complainant ten- 
dered delivery of a carload of potatoes substantially in com- 
pliance with contract terms, and that respondents’ rejection 
of the potatoes was without reasonable cause, in violation 

ie eee FE NG A nists ccdumnssidesiaienginalonpaininteominaiomitcdataaniet - 7 


SUFFICIENT COMPLIANCE WITH, AS TO TIME OF SHIPMENT 

Where respondents contended in their answer to the com- 
plaint that because potatoes purchased by them on August 
8 were shipped on August 1 rather than on July 31 as 
shown by broker’s memorandum of sale, they were within 
their rights in rejecting on account of delayed shipment re- 
gardless of condition of the potatoes upon arrival, it is held, 
that there was no showing that respondents demanded at 
time of purchase that the potatoes must be shipped July 
31, nor any evidence that slightly delayed shipping in any 
way caused damages to respondents, and that even if time 
of shipment was of the essence of the contract, shipment 
of the potatoes on August 1 was a sufficient compliance with 
a ac cicesisicisnisc iadaciciniaiaiiiatdshnidlamadtaaenilinctaiaaaialemmidiatatmpiaaioad ees 827 


TERMS OF SALE F.O.B. ONLY 
Where complaint alleged that it sold and delivered a car- 
load of Mexican tomatoes to respondent on an f.o.b. accept- 
ance final basis, and that tomatoes meeting contract re- 
quirement were delivered to and accepted by respondent, 
but that only a part of the purchase price has been paid, 
and respondent defended on the grounds that (1) the claim 
was barred because an adequate complaint was not filed 
within the time allowed by the act, (2) there was a failure 
of proof on the part of complainant, it having alleged a 
written contract in the complaint and offered proof only 
of an oral contract, (3) there was no privity of contract 
between the parties, (4) the terms of sale were f.o.b. only, 
(5) that tomatoes did not meet the grade requirements on 
contract, (6) the tomatoes were not in suitable shipping 
condition, and (7) the shipment was not promptly diverted 
to respondent, held, that respondent’s motions covering the 
first two defenses should be overruled, since the evidence 


? 
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discloses that the terms of sale were f.o.b. only, respond- 
ent’s other contentions are without merit; and reparation, 
with interest, should be awarded complainant in the amount 
of the full purchase price..__________... iti - OOO 


COUNTERCLAIM 
Dismissal of, based on settlement between parties—____..471, 753, 1089. 
DISMISSAL OF, FOR FAILURE TO INTRODUCE EVIDENCE OF CONTRACT 
TERMS 
Where respondent failed to introduce evidence in support of 
its contention that complainant contracted to ship firm and 
mature onions, and the former’s confirmations of purchase 
contain no such provision, it is concluded, that respondent 
has failed to establish that the contracts involved in the 
counterclaim contained amy Such PrOoviSiOrase--xuccco_mnmennccemeenennn 


Granting and dismissal of— 


CRATES 
ALLOWANCE OF PRICE OF 
Where complainant sold celery to respondent and it appeared 
that it was necessary for complainant to purchase empty 
crates in which to pack the celery for shipment to respond- 
ent, for which complainant charged respondent 30 cents per 
crate for the empty crates, in a suit for the invoice price 
of the shipment, it is held, that since the celery could not 
have been shipped and proper delivery made without the 
crates, they must be considered a necessary part of the 
transaction and the item for cost of the crates is properly 
CN aii diciansaiiecatiisitasensiiasteiasiais didi deaadiaasespaieaiininaninccsssidsclitiimsseisnatiitesttacdaiciciennn 


DAMAGES 
DIMINUTION OF 
Application of, resulting from breach of warranty in diminu- 


tion of amount of the purchase price due. 


EFFECT OF FAILURE TO PROVE 

Where complainant alleged that respondent-broker failed to 
make sales of complainant’s 1946 pack of frozen fruits and 
vegetables in accordance with the agreement of the parties, 
held, that since complainant has failed to establish by a 
preponderance of the evidence that respondent did not in 
good faith carry out its duties under the brokerage agree- 
ment between the parties and failure to prove damages, the 
complaint should be dismissed 


Evidence failing to show. 
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DAMAGES—Continued Page 
MEASURE OF, BASED ON 
BREACH OF CONTRACT 
Where a purchaser accepts a commodity under the original 
contract, he is liable for the full purchase price, less any 
damages proved to have resulted from breach of contract 
on the part of the seller naan 147, 1082. 











BREACH OF EXPRESS OR IMPLIED WARRANTY 

General damages for the two possible breaches of warranty 
here involved would be the difference between the value of 
the bananas actually delivered at destination and the value 
at destination of the bananas meeting contract requirements 










BREACH OF WARRANTY 
Where the purchaser accepts the goods, the proper measure 

of damages for the seller’s breach of warranty is the dif- 

ference between the value of the commodity at the time of 

delivery and the value it would have had if it had met con- 

tract requirements... oe = 

























General damages for breach of warranty would be the differ- 
ence between the value of the onions actually delivered at 
destination and the value at destination of onions meeting 
contract requirements, and the burden of proving both val- 
ues is upon the buyer, which respondent failed to do in this 
CRN <ecrrecrrciercues icnakenbiibeteaiteeeieanitataecen ‘Galas 




















BREACH OF WARRANTY OF SUITABLE SHIPPING CONDITION 

General damages for breach of warranty of suitable shipping 
condition would be the difference between the value of the 
produce actually delivered at destination and the value at 
destination of the produce meeting contract requirements 










FAILURE TO DELIVER COMMODITY 
The proper measure of damages herein for failure to deliver 
is the diflerence between the contract price and the market 
price and the market or current price of the grapes at the 

time or times when they should have been delivered—.174, 669 







Difference between the contract price and the prevailing mar- 
ket price on the day shipment should have been made — 673 








Loss OF PROFITS 

Under the civil law of Louisiana respondent-seller is liable 
to complainant-purchaser for its loss of profits where re- 
spondent-seller breached its contract to perform messenger 
RETR «ssi ceceicesssiontic ocean Acta 










REJECTION OF COMMODITY 
Difference between the contract price and the amount realized 
on resale—....--—--------62, 72, 229, 284, 661, 724, 778, 803, 817. 
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REJECTION OF COMMODITY THROUGH ERROR OF BROKER 
Where the seller delivered frozen apricots in accordance with 
the broker’s instructions, but the merchandise had not been 
ordered and was rejected by the purchaser, and it was held 
or taken for storage charges, the seller is entitled to dam- 
ages from the broker in the amount of contract price, plus 
prepaid freight and other charges-——__-__________.99, 106, 148. 


MoNEY ADVANCED, WHEN NOT RECOVERABLE AS 
A person defaulting on a contract may not recover money 
advanced, at least where the amount is not so greatly in 
excess of the probable harm caused as to be considered a 
penalty cei cm a adc ut cd cache Ral Nico laserdisc 


NEGLIGENCE IN SELECTING CARRIER 
Where respondent, in defending an action for the balance of 
the purchase price of a shipment of bananas purchased by 
it from complainant, alleged that the bananas were chilled 
in transit as a direct result of complainant’s negligence in 
selecting a defective truck in which to ship the fruit, but 
the evidence shows that complainant, pursuant to respond- 
ent’s direction, obtained the services of an established and 
experienced banana hauler, and complainant denied any 
negligence and stated that the truck was not visibly defec- 
tive at the time of loading, it is held, that by assuming re- 
sponsibility for selecting a qualified trucker, complainant 
did not thereby become a guarantor of the trucker’s per- 
formance, that if chilling damage occurred through fault 
of the carrier, complainant cannot be held liable for such 
damage, and that respondent has failed to sustain the bur- 
den of proving that complainant was negligent in selecting 
the carrier iaestacanenseaitcie . aca ebibaeebitis 


VALUE OF PROPERTY 
Buyer, to recover, must prove value of commodity on date of 


I i ac sew selc celtntiatiesone 71 


DEFAULT 

Admission of facts alleged in the complaint by-—.________ 37, 
39, 51, 67, 162, 164, 202, 207, 210, 216, 218, 291, 293, 296, 298, 305, 
322, 324, 343, 345, 349, 364, 373, 376, 387, 395, 406, 448, 461, 470, 481, 
493, 496, 498, 501, 504, 508, 533, 535, 539, 558, 560, 563, 566, 568, 604, 
607, 611, 613, 633, 643, 653, 656, 658, 666, 669, 707, 714, 716, 732, 744, 
772, 775, 782, 785, 790, 796, 798, 800, 803, 817, 820, 822, 825, 1168, 1170, 

1177, 1179, 1181, 1188, 1190, 1193, 1195. 
Watvet: of onal beavivs by...........- eens «©—- BT, 
67, 164, 202, 210, 216, 218, 291, 293, 296, 298, 305, 322, 324, 343, 364, 
873, 387, 448, 461, 470, 481, 493, 498, 501, 504, 533, 558, 560, 566, 568, 





DEFAULT—Continued 

607, 611, 638, 653, 656, 666, 669, 707, 714, 716, 732, 744, 772, 775, 782, 
785, 790, 800, 820, 822, 825, 1168, 1170, 1177, 1179, 1181, 1188, 1190, 
11938, 1195. 





DEFENSES 
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EFFECT OF FAILURE TO PROVE 





DELIVERED SALE 


Where complainant sought to recover balance of the purchase 
price of peaches sold to respondent on an f.o.b. basis, and 
the latter alleged that the peaches had Brown Rot on ar- 
rival, a breach of complainant’s express warranty against 
such rot, and that complainant accepted the resale net pro- 
ceeds in full settlement of all claims held, that respondent 
failed to prove either of the two defenses and that, since the 
suitable shipping condition rule was inapplicable because 
the peaches were damaged by rough handling in transit, 
reparation should be awarded complainant for the balance 
of the: purchase price... eee 





EVIDENCE SHOWING 





DELIVERY OF COMMODITY 


Evidence held to show that the sale was made on a delivered 
basis as to price, but grade, quality and condition were to be 
on 1600e at sane 168. ee 


Factors CONSIDERED 





DEPOSITIONS 


In determining whether good delivery has been made of a 
contract calling for produce of a certain percentage of a 
U. S. grade, the tolerances provided in the grade for decay, 
or other factors causing progressive deterioration, must be 
applied. An inspection certificate showing produce referred 
to therein as being of a certain percentage of a U. S. grade 
cannot be considered as indicating that good delivery has 
been made on a contract calling for such percentage of the 
grade if it shows decay, or other factors causing progressive 
deterioration, in excess of the tolerances provided in the 


IRREGULARITIES OF 





Although it was irregular for complainant’s attorneys to pro- 
pound the written interrogatories to the deponents, held, 
it was not so irregular as to warrant excluding the deposi- 
tions from evidence, and while the repeating of questions 
and the introduction of new questions was somewhat irreg- 
ular, respondent was not actually prejudiced thereby, and 
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the Presiding Officer was correct in admitting these depo- 


SIORS N60 ROR nanimeennmas Gao 


DISCIPLINARY PROCEEDING 
PROTECTION OF PUBLIC INTEREST 

A disciplinary proceeding under the act does not deal with the 
relationship of a respondent to his creditors for the pur- 
pose of seeking compensation for the creditors but involves 
the relationship of the respondent to the public at large, at 
least to that part of the public in the business of selling 
and buying perishable agricultural commodities... 509 


DISMISSAL 
AGAINST BROKER : 
Complaint dismissed against respondent-broker—. 


BANKRUPTCY OF RESPONDENT 
Where notice was received that respondent filed a petition in 
bankruptcy and had been adjudicated a bankrupt, the com- 
plaint is dismissed without prejudice—— 


BURDEN OF PROOF 
Failure to sustain, of existence of contract——————____. 


ELECTION OF PARTY 
Complaint dismissed against respondent whom complainant 
did not elect to hold liable 


FAILURE TO ESTABLISH AGENCY 
Where complainant-seller failed to establish that a third party 
had authority, actual, apparent or inferred, to purchase a 
carload of bananas from complainant for respondent’s ac- 
count, held, that complainant has failed to prove the exist- 
ence of a contract between it and respondent and the com- 
plaint should be dismissed 


FAILURE TO ESTABLISH BREACH OF DUTY 
Reparation complaint dismissed for failure to establish breach 
of duty of prompt and diligent action in notifying complain- 
ant of the true name of buyer of shipment————~____.. 


FAILURE TO GIVE TIMELY NOTICE OF CLAIM FOR DAMAGES 
Where the purchaser of a carload of onions in an f.o.b. sale 
alleged that the onions were abnormally deteriorated upon 
arrival at destination and therefore that the shipper 
breached his warranty of suitable shipping condition, but 
the evidence shows that the shipper had no notice of any 
trouble in connection with the car of onions until about 7 
months after the transaction occurred, held, that the ship- 
per was not given timely or reasonable notice of the pur- 
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tinued 
chaser’s claim for damages and complaint should be dis- 
WRI csecesssciacttcioritecrsiicasiiooninsenarniiacueatancabaaetniatcsacipharia ticscaacainastesanmas 750 


FAILURE TO MEET TERMS OF CONTRACT 
Failure to meet contract specification as to date called for 
arrival of ‘cas of tomatoe... ees «GER 


FAILURE TO PROVE ABNORMAL DETERIORATION OF COMMODITY 
Where complainant-purchaser brought an action for damages 
against the shipper and complainant’s consignee alleged to 
have been sustained on a carload of onions, which was han- 
dled by complainant’s consignee on a point account basis, 
on the theory that the onions were abnormally deteriorated 
upon arrival at destination, and were, therefore, not in suit- 
able shipping condition at time of shipment, but the record 
shows that the onions were permitted to stand on track in 
Florida at least 48 hours before inspection by consignee and 
that they were not officially inspected until about 76 hours 
after arrival, it is held, that the condition reported at time 
of inspection in nowise indicated condition of the onions on 
arrival, that there was no evidence of condition on arrival, 
that complainant’s claim that the onions were abnormally 
deteriorated is without merit, and that the complaint 


against the shipper should accordingly be dismissed 749 





FAILURE TO PROVE AGENT SOLD PRODUCE AT LESS THAN MARKET 
VALUE 

Where complainant alleged that respondent sold onions 

shipped to the latter for reconditioning and grading at less 

than prevailing market price and complainant requested 

an award of reparation based on what he alleged was the 

market value, held, that complainant failed to prove that 

the onions were worth more than the amount received by 
respondent and, therefore, the complaint should be dismissed 726 


FAILURE TO PROVE DAMAGES 
Though a failure of a consignee, agent or factor, to keep his 
principal informed as to the condition of the market and 
the progress of the sales constitutes negligence, in order to 
recover on this theory of negligence complainant-principal 
must show that if he had been informed by the respondent 
of the condition of the market and of the fact that the con- 
signee was having difficulty in selling the produce, the prin- 
cipal could have turned the shipment over to another dealer 
or diverted it to another market, and that through another 
dealer or in another market the produce could have been 
sold to better advantage, but since the principal failed to 
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DISMISSAL—Continued 
FAILURE TO PROVE DAMAGES—Continued 
make such a showing, the complaint for negligence against 


Page 


the consignee should be dismissed—————.-—---_--------»-—»--- 142, 388, 


FAILURE TO PROVE DEFENSE 
Complaint dismissed for failure to show that the commodity 
was not in suitable shipping condition 


FAILURE TO SUSTAIN BURDEN OF PROOF AS TO NEGLIGENCE OF BrRo- 
KER 

Where complainant in an action for damages against its 
agent, who acted as a buying broker, alleged negligence 

on the part of the agent for failure to use ordinary and 
reasonable care, skill, and diligence in the performance of 

its duties, it is held, that as a general rule, an agent owes 

his principal a duty to adhere faithfully to all instructions 
given him by the principal, and a failure or neglect to do 

so will make the agent liable for any loss or damage which 
may result therefrom; but since the record fails to disclose 
evidence from which it can be determined exactly what the 
agent’s duties were in this case, it is concluded, that com- 
plainant has failed to sustain the burden of proof resting 
upon it to show negligence of the agent and, therefore, the 
complaint should be dismissed—————__________.. 


LAWFUL REJECTION 
Complaint dismissed for failure to meet contract requirements 
and because the rejection of the commodity was not without 
reasonable cause vices ssevseeinneiseteenieessneemsensnenenseeenns 


PAYMENT FOR PROTECTION AGAINST LOSS 
Where complainant sought to recover the balance of the pur- 
chase price of a truckload of bananas and respondent main- 
tained that the bananas were chilled and frozen on arrival 
which complainant agreed to protect against loss, and that 
complainant has been paid the full amount received from 
the sale of the bananas, held, the evidence establishes that 
complainant agreed to protect respondent against all loss 
from chilling and freezing and, since complainant has been 
paid the gross proceeds, the complaint should be dismissed 


PAYMENT PROPERLY MADE ON CONSIGNMENT BASIS 
Where the evidence shows that the contract in dispute was not 
one of purchase and sale as contended by complainant, but 
was one of consignment, and that proper accounting and 
payment has been made to complainant on a consignment 
basis, the complaint should be dismissed ~~... 


PETITION FOR RECONSIDERATION 
Dismissal of, for failure to show error in prior order. 


33 


1050 


29, 


68, 208, 226, 318, 319, 325, 339, 540, 543, 544, 825, 1023, 1026, 1028, 1165. 
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Page DISMISSAL—Continued Page 
PROOF PRORATION NECESSARY AND PROPER 
Where complainant-purchaser seeks damages based upon re- 
388, spondent-seller’s failure to make full delivery under North- 
west Frozen Foods Association contracts, which contracts 
contain provision as to prorating delivery in case of crop 
33 shortage, and where respondent-seller has sustained the 
burden of proving that proration was necessary and proper, 
and that complainant was not entitled to additional deliv- 
eries, held, the complaint should be dismissed...» _ 1109 


Rejection of commodity not without reasonable cause. 52, 
55, 117, 130, 165, 455, 463, 619, 707. 


REQUEST OF COMPLAINANT 
Where complainant requested the Department to dismiss the 
complaint, the complaint is dismissed........-.248,, 488, 604, 725. 


REQUEST OF COMPLAINANT WITHOUT PREJUDICE 
Where complainant advised the Department that respondent 
had paid $100 on his indebtedness, and requested that the 
Department “consider the above claim closed unless we 
deem it necessary to re-open the case,” the complaint is 


Gismissed without Prejudice nnncccccccomenreennenennmnenntrnnnnnmmnnnnncnn 536 





64 SETTLEMENT BETWEEN PARTIES 
Where respondent’s attorneys advised the Department that 
the complaint had been settled and submitted a stipulation 
for dismissal executed by the attorneys for the parties, the 
66 complaint is dismissed..203, 204, 211, 219, 220, 340, 346, 351, 471, 
666, 712, 742, 808, 804, 1027, 1089, 1117, 1124, 1125. 


SETTLEMENT BETWEEN PARTIES WITH PREJUDICE 
Where the Department received a stipulation signed by the 
parties and their attorneys to the effect that the contro- 
versy had been settled between the parties and authorizing 
the Department to dismiss the complaint with prejudice, the 


complaint is, accordingly, dismissed with prejudice... 204 
STIPULATION OF PARTIES 
4 Where complainant-purchaser joined as party respondent its 
” consignee (in joint account transaction) in an action for 


damages involving a carload of onions, and the consignee 
subsequently filed a counterclaim against complainant, but 
complainant and said consignee at an oral hearing entered 
into a stipulation to dismiss the complaint as to the con- 


0 signee, as well as the counterclaim against complainant, it 
is held, that the complaint should be dismissed as to com- 
), plainant’s consignee and the counterclaim should likewise 


eseatinairsieiinansitdainitiapeicintliapeliiin 750 





). Dew, Charman anne 
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DISPOSAL OF SHIPMENT Page 
Duty TO USE REASONABLE DILIGENCE AND CARE IN 
Where respondent was obligated to dispose of the shipment 
to the best advantage and tender the net proceeds to com- 
plainant, complainant’s failure to introduce sufficient evi- 
dence to establish that respondent failed to use reasonable 
care and diligence in disposing of the shipment, or that 
there was any impropriety in any of the charges made by 
respondent against the gross receipts received in the sale of 
the tomatoes results in the conclusion that the net amount 
realized upon resale of tomatoes represented the amount 


owing to complainant-.—_. 


DIVERSION 
FAILURE TO ESTABLISH AUTHORITY TO DIVERT CAR OF PRODUCE 


Complainant failed to establish that respondent diverted the 
car of bananas as the third party signed the diversion 
order for complainant, without authority of respondent— 


DUMPING 
EFFECT OF LACK OF PROOF OF NECESSITY FOR 
Lack of proof of the necessity for dumping precludes recovery 


EFFECTIVE DATE OF ORDER 
Extension of time of, in reparation proceeding 


ELECTION OF PARTY 

ORDER ENTERED AGAINST RESPONDENT ELECTED BY COMPLAINANT 

Where a Preliminary Statement, Findings of Fact, Conclu- 

sions, and Preliminary Order were issued wherein it was 

decided that complainant may recover from either one of 

two respondents, but complainant should elect which re- 

spondent it wishes to hold liable in damages, and complain- 

ant has now made such election, held, that an order of 

reparation should be entered in favor of complainant 

against the respondent it elected to hold liable, and the 
complaint should be dismissed as to the other respondent 249 


Time of election of party to be held liable-———____ E177 


ELECTION OF REMEDIES 
In ACTION TO RECOVER DAMAGES FOR FAILURE TO DELIVER CoM- 
MODITY 
Where complainant-purchaser seeks to recover damages for 
failure to deliver to it 10 carloads of grapes pursuant to a 
contract with respondents, and respondent-shipper contends 
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ELECTION OF REMEDIES—Continued Page 
IN ACTION TO RECOVER DAMAGES FOR FAILURE TO DELIVER COM- 
MODITY—Continued 
that it did not intend to be bound by any agreement until 
a confirmation of sale was signed by the purchaser, and 
respondent-broker contends that an election should be made 
by complainant as to which respondent it wishes to hold li- 
able in damages, held, upon the evidence, that (1) respond- 
ent-shipper ratified the agreement in question by accepting 
without objection complainant’s deposit; (2) complainant 
knew the broker was acting as a broker, but did not know 
the identity of the shipper, and the shipper therefore is a 
partially disclosed principal; (3) upon learning the identity 
of the shipper complainant may hold either the shipper or 
the broker; (4) complainant need not elect which respond- 
ent it wishes to hold prior to a determination of the liability 
and relationship of the respective parties; and (5) a pre- 
liminary order should be entered giving complainant 20 
days within which to make an election in writing... 


ERRORS OF JUDGMENT 
Liahiite: for, Gy ‘adant Or acto circle emecemcnon 


ESTOPPEL 
APPLICATION OF PRINCIPLE OF 

Estoppel arises when a person, by that which he does or says 
or abstains from doing or saying, causes or permits another 
person to believe a thing to be true, and to act upon such 
belief otherwise than but for that belief he would have 
acted; or when one by his words or conduct wilfully causes 
another to believe the existence of a certain state of facts, 
and induces him to act on that belief, so as to alter his pre- 
vious position, or to omit to assert some right which he 
otherwise would have asserted... ite 


CONDUCT OF PARTY AS CREATING 
Where respondent, in an action for damages based on breach 
of warranty, denied that it was a party to the transaction 
and alleged that the produce was sold to complainant by a 
member of respondent partnership solely in his individual 
capacity, but all correspondence relating to the purchase 
and sale was signed by respondent partnership, which never 
denied it was a party to the transaction, either to com- 
plainant or to the Department during the investigation of 
the complaint, and first denied this fact in its answer to the 
formal complaint, it is held, that in view of respondent’s 
conduct during the transaction and throughout the investi- 
gation of the complaint, and its failure to notify complain- 
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ESTOPPEL—Continued Page 
CONDUCT OF PARTY AS CREATING—Continued 
ant and the Department at the proper time if it was not, 
in fact, a party to the transaction, respondent is estopped 
to deny that it was a party to the transaction and to main- 
air Cine iia ee = 


INTENT TO DECEIVE NOT NECESSARY ELEMENT TO ESTABLISH 
In order to create an estoppel, one’s conduct need not be char- 
acterized by an actual intent to mislead or deceive. It is 
sufficient that his acts, declarations, or silence be of such 
character as to have the natural effect of influencing the 
person to whom it is addressed to do, or not to do, to his 
detriment, what he would not otherwise have done- ~~ 


EVIDENCE 
BURDEN OF PROOF AS TO— 
ESTABLISHMENT OF CONTRACT OF PURCHASE AND SALE 
The burden is on complainant to establish by a preponder- 
ance of the evidence that the agreement was one of pur- 
EO ANU OU AR oi scree eee 


Where complainant alleged that it sold and delivered to 
respondent a carload of celery, and the latter denied the 
sale, contending that the shipment was delivered to re- 
spondent only for its examination for the purpose of de- 
termining whether it wished to purchase the shipment, 
held, the burden of proving that the parties entered into a 
contract of purchase and sale rests upon complainant, the 
party asserting the contract, and since complainant failed 
to sustain its burden by a preponderance of the evidence, 
it cannot recover on the contract and the complaint 
PTAUER Bie UN ti etcenittnienneen a 


Necessity of establishimg prov ation _-unna--neecoeneneveeneeemenennennene 
Oy rac ec eee 
a a a a a ate teaceesarctoctignssasbcbabencmniocoee 


Facts FAILING To SHOW— 
Acceptance of net proceeds in full settlement... os 


BREACH OF CONTRACT 
Where complainant alleged that it sold and delivered a 
carload of tomatoes to respondent who failed to pay the 
purchase price and admitted the purchase but alleged that 
complainant breached the contract, held, that since re- 
spondent submitted no evidence to support his position and 
the evidence of record shows that complainant complied 
with the terms of the contract, complainant should be 
awarded reparation in the amount of the purchase price 
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EVIDENCE—Continued Page 
Fact FAILinc To SHow—Continued 
BREACH OF DUTY 
Where complainant seeks to recover damages against respond- 
ent-broker by reason of an error made in billing a shipment 
of frozen fruit to the wrong purchaser, held, the evidence 
shows that as soon as the error came to respondent’s at- 
tention, it acted promptly and diligently in notifying com- 
plainant, and since the latter has failed to establish by a 
preponderance of the evidence a breach of any duty due 
from respondent to complainant, the complaint should be 
dismissed 47, 169. 


Commodity was not in suitable shipping condition-.......-72, 417. 
Consignment transaction 
Contract terms 

142, 306. 


Damages because of alleged failure of agent or factor to keep 
principal informed 


Damages resulting from breach of warranty 
Texistence. of Beets ee 1060 
Existence of express. Waren... 424, 485. 


Lack of duty to use reasonable diligence and care in disposal 
of shipment, and tender net proceeds of resale of commodity 240 


Meeting of contract requirements 
Modification of contract terms 


Negligence of agent or factor to accept offers to purchase com- 
modity hacia tsapuhcpussucpehtoesveceiendiec acl nates Ricaenlcnecossbacdeactaesotsanadicdetaicoieaaa daha aniallaasinn caine 368, 390. 


NEW CONTRACT 

Where respondent-buyer of a truckload of bananas, in defend- 
ing complainant-seller’s action for the balance of the pur- 
chase price thereof, alleged that immediately upon arrival 
of the shipment respondent notified complainant that the 
fruit was damaged by chilling and that complainant assured 
respondent any damage would be satisfactorily adjusted, 
but a preponderance of the evidence shows that no com- 
plaint or notice was given to complainant by respondent 
until the bananas were disposed of and respondent remitted 
the proceeds of sale, it is held, that respondent, having ac- 
cepted the bananas in compliance with the contract, be- 
came liable for the purchase price thereof, and that re- 
spondent’s failure promptly to pay the full purchase price 
to complainant is a violation of the act for which complain- 
ant is entitled to an award of reparation for the balance 
ae CE Ue a ricrcsreceerimmneeeteiiiaenni« 
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EVIDENCE—Continued 
Fact FaILinc TO SHow—Continued 
PARTIAL PAYMENT OF PURCHASE PRICE 
In a suit by complainant for purchase price of produce sold 
to and accepted by respondent, where respondent alleged 
part of purchase price had been paid, held, respondent failed 
to submit evidence showing that part of the price was paid 
in cash to complainant————_____--________. 
Parties entered into an open price contract-———___________ 
Term in contract of purchase and sale———~—————___. 
VERACITY OF WITNESS 
It is a generally accepted rule that when a person testifies 
under oath to the truth of a material fact about which he 
could not possibly be mistaken, and such testimony is dis- 
proved or discredited beyond doubt, then a reviewing body 
is at libery to disregard the testimony of such witness in 
its entirety 
Facts SHOWING 
Agent or factor did not fail to dispose of commodity... 


Page 


390 


Commodity of type ordered ————_____ 228, 234. 


Complainant agreed to protect respondent against all loss 
from chilling and freezing of produce 


Complainant was a purchaser and not a broker. 


DELIVERED SALE 
Evidence held to show that the sale was made on a delivered 
basis as to price, but grade, quality and condition were to 
be as found at shipping point 


Existence of joint account 


Money advanced by complainant 
OVERLOAD NoT CAUSED BY AGENT 
Facts failed to show that overload resulted, not from actions 
of shipper while acting as agent for the purchaser in select- 
ing a faulty truck, but overload resulted from actions of 
complainant as shipper in improper loading of truck selected 


Produce was not in suitable shipping condition 

Prompt and diligent action in notifying complainant of true 
name of buyer of shipment -— 

Purchaser’s agent was authorized to make the purchase. 

Respondent in good faith carried out its duties under the 
OU NN INNES neler cir pecersiercierpinteniniiorenen 

Respondents agreed to pay on the basis of the net weight at 


the time of shipment and not on the basis of complainant’s 
invoice which showed less than the actual weight 


757 
1032 








45 
429 
72 


633 


390 
34. 


757 
032 


137 
399 
99 


9 
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EVIDENCE—Continued Page 
Facts SHOWING—Continued 
Sale by sample——$$_$________ 






47 





Transaction constituted sale————————_____._..... 415 


Term of the contract was contained in the broker’s memoran- 
aaa ON aN ini anced sad cent caer toaned crag ni eae cabees 458 

















Terms of contract of purchase amd Sale nna enecenccnnenntnnentnnnnnin 43 





EXAMINATION OF SHIPMENT 
LIABILITY FOR DELAY IN MAKING 

Where a shipment was diverted to a prospective buyer for his 
examination and the latter failed to make a timely exam- 

ination and to give prompt notice to the offeror of his de- 
cision to accept or reject the offer, held, the prospective 
buyer is liable to the offeror for whatever damage the of- 
feror suffered as a direct result of the prospective buyer’s 
delay ———________. 
















iodinated mess WEEE 








EXPRESS WARRANTY 
DEFINITION OF, IN SECTION 12 OF THE UNIFORM SALES ACT 
Section 12 of the Uniform Sales Act, effective in both Illi- 
nois and Pennsylvania, provides that any affirmation of fact 
by the seller relating to the goods, is an express warranty 
if the natural tendency of such affirmation is to induce the 
buyer to purchase the goods, and if the buyer purchases the 
goods relying thereon--———-—----—---_- enecicoennsnsaeetinenis | TGA 


EVIDENCE SHOWING 

Evidence held to show that seller warranted that the potatoes 
had been federally inspected at shipping point and that 
they were of a certain grade, quality and condition, all as 
set forth in the shipping point inspection certificate-—... 





















EXTRA FANCY BRAND NAME 
Inadvertent use of, as no ground for rejection of commodity... 






FAILURE TO DELIVER 
DAMAGES FOR 
Where respondent contracted to ship potatoes to complainants 
and failed to ship on the dates provided in the contracts, 
held, that respondent’s failure to ship was in violation of 
section 2 of the act and that complainants should be award- 
ed damages for the difference between the contract price and 
the prevailing market price on the day shipment should 
Bam Pi I si erccteniticticretitestenns 174, 669. 
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FLAGRANT VIOLATION OF ACT Page 
FAILURE TO REMIT PROMPTLY TO CONSIGNOR 
Failure to remit promptly to a consignor the proceeds of sales 
made by the consignee belongs within the class of violations 
properly called flagrant-—_____. basis 


F.O.B. ACCEPTANCE 

LACK OF RIGHT OF REJECTION ON ARRIVAL OF COMMODITY UNDER 
Where the transaction in dispute involved the sale by re- 
spondent to complainant of U. S. No. 1 tomatoes and, as 
set forth in the Broker’s Standard Memorandum of Sale, 
was based on the terms “f.o.b. shipping point—Texas ... 
f.o.b. acceptance”; under this contract the tomatoes were 
required to grade U. S. No. 1 at shipping point, but the 
shipment was not required to grade U. S. No. 1 at destina- 
tion; and since the sale was on an f.o.b. acceptance basis, 
the buyer had no right of rejection on arrival, nor any 
recourse against the seller because of any change in condi- 
tion of the produce in transit, unless the produce when 

shipped was not in suitable shipping condition-. 


WARRANTY OF SUITABLE SHIPPING CONDITION UNDER 
The use of the term “f.o.b, acceptance” in a contract for the 
purchase and sale of a carload of produce raises a war- 
ranty of suitable shipping condition under the definition 
of the term provided in the regulations ._________-__ 


F.0.B. SALE 
Buyer’s right to damages not waived by rejection of commodity in 


LIABILITY OF SHIPPER FOR FAULTY LOADING UNDER TERM OF 
Shipper is held liable for faulty loading of the tomatoes since 
under the term f.o.b. the shipper was required to place 
the tomatoes free on board the truck at shipping point... 


SUITABLE SHIPPING CONDITION WARRANTY UNDER 
In an f.o.b. sale such as this, the shipper warrants the prod- 
uce to be in suitable shipping condition; that is, in a con- 
dition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified 
5 SG COUPE sonetermnetneeteenststetnemstetstitnrenee 70, 722. 


INSPECTION 
EFFECT OF PRICE ADJUSTMENT AFTER 
Where a buyer examines, or has an opportunity to examine, 
the produce involved, as was the case here, and thereafter 
asks for an allowance on the price, which the seller grants, 
a new contract of purchase and sale results... 
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vane INSPECTION—Continued Page 
EFFECT OF PURCHASE AFTER 
If a buyer purchases produce solely on the basis of his own 
inspection, he is liable for the purchase price regardless of 
509 any subsequent deterioration of the produce and the im- 
plied warranty of suitable shipping condition is inappli- 
WIND casseroles hate diedioaegaialan amaanaDmotaal de taceeamedaae .- 1103 


There can be no reliance upon any implied warranty based 
on a new contract where it appears that commodity was 
inspected and there was opportunity for thorough exami- 
Seite a ok a he ek a at teal 246, 552. 


Where complainant alleged in its action for damages based 
upon respondent’s breach of warranty that respondent 
represented apples to be U. S. No. 1 and it developed that 
only one-third of the apples were U. S. No. 1, but the evi- 
dence disclosed that complainant personally inspected the 
fruit prior to the purchase and that respondent’s agent 
stated he had never seen the apples and made no express 

84 warranty as to quality or condition, it is held, that where 
a buyer purchases a commodity on the basis of his personal 
inspection, he is liable for the agreed purchase price regard- 
less of later discovery as to quality or condition; that under 
such circumstances no implied warranties will arise; and 
that the buyer is without recourse against the seller for any 


0 : 2 id 
loss or damage which may result from quality or condition 
subsequent to the purchase "7. 548 
6 Where complainant sought to recover the balance of the pur- 


chase price of a carload of watermelons sold to respondent 
after inspection in Arizona and the latter contended that 
the sale was on a delivered basis and it is not liable for 
the portion of the melons which was dumped because the 

) violation of the California Code, held, that, while the price 
of the melons was to be based on the weight of unbroken 
melons on arrival at destination, respondent’s agent pur- 
chased the melons on the basis of his own judgment after 
inspection and, therefore, reparation should be awarded 
complainant for the balance of the purchase price... — 624 


FEDERAL RESTRICTED INSPECTION AT DESTINATION NOT CONTROL- 
LING 
The condition of the pears at destination as found by the 
Federal destination inspection was not representative of the 
condition of the carload of pears as the inspection was re- 
stricted to the upper two layers of the load, and as the 
amount of decay is usually higher in the top layers of a 
mii is siciahc saan kein oemindiasder ahaa taal taeda aight tcaitani 70 
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INSPECTION—Continued 
OF GENERAL RUN 
Sale after inspection only of general run by buyer does not 
constitute purchase after inspection. pilin heaetecnde 


OF SAMPLE 
Mere opportunity for, as not constituting sale by sample—— 


INSPECTION CERTIFICATE 
PRIMA FACIE EVIDENCE 
While an official inspection certificate issued by the Secretary 
of Agriculture constitutes prima facie evidence of the truth 
of the statements contained therein, an inspector’s findings 
are not conclusive and may be rebutted 


INTERSTATE COMMERCE 
TRANSACTION CONSTITUTING 
The fact, in itself, that a shipment may pass through a num- 
ber of different hands does not indicate that the inter- 
state character of the shipment has ceased—..___...--- 


INVOICE PRICE 
DISPUTE OVER 
Rejection of commodity on the ground of a, held, not with- 


out reasonable cause. 


JOINT ACCOUNT PARTNER 
LIABILITY FOR LOSSES BY 
Joint account partner is liable for the unpaid balance of the 
purchase price of onions delivered to him where he agreed 
to purchase the onions from the other joint account part- 
ner and thereafter sell the onions on a joint account basis 
with profits and losses to be shared equally 


JOINT ACCOUNT TRANSACTION 
EFFECT OF FAILURE TO DISPROVE PROFITS RESULTING FROM 
Calculations by the investigator as to the cost of the produce, 
the expenses incurred in connection therewith and the re- 
ceipts from sale contained in an investigation report are 
deemed to establish the estimated profit resulting from a 
joint account transaction in view of the fact that respond- 
ent, with full opportunity to disprove this estimate at the 
time of the hearing, introduced no evidence on this point 


ESTABLISHMENT OF 
In an action for one-half of the profits derived from the sale 


of four carloads of pineapples and the net proceeds from 
the alleged consignment of two carloads of bananas by 
eomplainant to respondent, held, that the complaint should 


33 
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JOINT ACCOUNT TRANSACTION—Continued Page 
ESTABLISHMENT OF—Continued 

be dismissed as to two carloads of bananas, since respond- 
33 ent failed to establish a consignment arrangement, but rep- 
aration should be awarded on the claim dealing with four 
429 carloads of pineapples, as complainant established a joint 
account transaction and respondent failed to prove the modi- 

fication. of such SgTeCinieT ttre oe 40 





JUDICIAL REVIEW 


VERACITY 
“1 Effect of, of witness upon-————————_—_-———-——-———-—_—--——. 627 


JURISDICTION OF SECRETARY 


BUSINESS REPUTATION 
Damages to, as not within purview Of Ct nnna-eemnmmnnenonntmerennnnom —- 1134 


EFFECT OF BANKRUPTCY PROCEEDINGS ON 
633 Where the record shows that, subsequent to institution of 
proceedings under the PACA against respondent-buyer, 
respondent filed a voluntary petition in bankruptcy and was 
adjudicated a bankrupt, listing complainant-seller as a 
creditor in the bankruptcy schedule, held, that bankruptcy 
proceedings do not, merely by virtue of their maintenance, 
terminate an action already pending in a non-bankruptcy 
tribunal, to which the bankrupt is a party——.—--.----—-- _ 1121 


EMBARRASSMENT 
Damages for, caused by suit as not within purview of act-—- 1134 


LACK OF, OVER SUBJECT MATTER 

Where complainant sought to recover money allegedly ad- 

vanced to purchase a packing shed and equipment which 

4a purchase was not made, and respondent admitted receipt 

of the money but alleged it was a return of money given 

to complainant in connection with another matter, held, that 

the evidence shows the money was advanced by complainant 

to respondent to purchase the packing shed and equipment, 

but no jurisdiction exists with respect to this portion of 

complainant’s claim since it does not involve a perishable 
ASPICUEUFAL COMMOGIG GY anne gnnencrnmecticomennn Oy LLSE, 


Loss OF BUSINESS 
Caused by suit as not Within purview Of ACt-n-n-eccnnnnnnnnmme 1134 


MATTERS NOT WITHIN PURVIEW OF ACT 
The Department has no jurisdiction under the act to consider 
alleged damages for embarrassment, damage to business 
reputation, prestige, loss of business, and for attorney’s ' 
fees, caused by the action being brought—..___.W._+_.+__... «1184 


0 
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JURISDICTION OF SECRETARY—Continued Page 


PRESTIGE 
Damages to, caused by suit as not within purview of act... 1134 


TOMATO PLANTS 
Not a perishable agricultural commodity within the meaning 


fhe se etd bch ade scx nigcncsesbascoal 


LICENSES 
DENIAL OF APPLICATION FOR 
Where in a disciplinary proceeding, respondent was charged 
with failure to pay for produce purchased, failure to accept 
produce purchased, and engaging in business without a 
valid license in violation of the act and a permanent in- 
junction issued against respondent by the District Court of 
the United States for the Middle District of Pennsylvania, 
which charges were admitted, it is held, that the nature and 
number of these practices demonstrate that respondent is 
unfit to engage in the business of a commission merchant, 
dealer, or broker, and its application for a license should 
be denied and the facts should be published... 


REVOCATION OF, FOR FLAGRANT VIOLATIONS OF ACT 
Where it is alleged that respondent has failed to pay for 
numerous shipments of perishable agricultural commodi- 
ties, and where respondent failed to file an answer or re- 
quest an oral hearing, held, that respondent’s failure to 
answer constitutes an admission of the material facts al- 
leged in the complaint and a waiver of oral hearing, and 
his failure to pay for the shipments of the commodities as 
set forth in the findings of fact herein constitutes repeated 
and flagrant violations of section 2 of the act for which his 


license should be revoked and the facts published... vn A 
681, 785, 996. 


SUSPENSION OF, HELD IN ABEYANCE 
Where the complaint in this disciplinary proceeding under the 
act alleged that respondent failed to pay for several ship- 
ments of produce in violation of the act and respondent in 
his answer stated that he filed a petition in bankruptcy but 
that it was his intention to pay the indebtedness to the ship- 
per, and respondent’s answer further stated that the trans- 
actions involved were not consignments but purchases and 
sales, that only a debtor-creditor relationship existed be- 
tween the respondent and the shipper, and that, therefore, 
respondent’s bankruptcy relieved him of any liability under 
the act for his failure to pay the shipper, it is held, that 
the evidence shows that the produce was received on con- 
signment, that his bankruptcy is not a meritorious defense 
in this proceeding and that respondent’s license should be 
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LICENSES—Continued Page 
SUSPENSION OF. HELD IN ABEYANCE—Continued 
suspended for 30 days, but, under all the circumstances of 
the case, the suspension should not become effective unless 
respondent shall again be found in a disciplinary proceed- 
ing to have violated the act within two years after the date 
of this order, and the facts and circumstances as set forth 
herein shall be prurbobiahed annie sn 


LIMITATION PERIOD 
TIME FOR FILING COMPLAINT UNDER ACT 
An “informal” as distinguished from a “formal” complaint 
filed within the period of nine months after the cause of 
action accrued meets the requirements of section 6a of the 


OE cite leaned ei ecalieassoaeaaitlatahietiegeiigemeiabiapebeeaimmaneeatiaaied 


MAILING OF LETTER 
PRESUMPTION OF RECEIPT BY ADDRESSEE 
Where respondent, in denying the purchase of certain apples 
alleged to have been sold to it by complainant, denied re- 
ceiving invoices covering the shipments, but complainant 
submitted proof of the mailing of such invoices properly 
addressed and with sufficient postage thereon, it is held, that 


such proof gives rise to a legal presumption that the ma- 
terial mailed was received by the addressee, and that such 
presumption is strengthened where the envelope bears a 
return address on the outside, as in this case, and there is 
evidence that the envelope was not returmed-crccccecnennscnenee meer 


MEMORANDUM OF SALE 
EVIDENCE OF ORAL CONTRACT 
Brokers memorandum of sale held not to be the written con- 
tract but evidence of the Oral COmtracticicccreccccecmeneeerenneeneeenectnnee 


MERCHANTABILITY 
WARRANTY OF 
ON att snc banat pptnassa aac cetelasegeiaecaaa eit oan getiaiatei 


MISSOURI STATUTE OF FRAUDS 
Paapeuesey G, Under 6c... e a 


MISTAKE 
As TO REMEDY 
Failure to plead recoupment for damages resulting from 
breach of contract because of, EXCUSE -nincnrccooncerenenenenennennnmnrnmennnen nt 


MOTION TO DISMISS 
DENIAL OF 
Where at the hearing complainant introduced certain deposi- 
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MOTION TO DISMISS—Continued Page 


DENIAL o0F—Continued 
tion evidence and rested subject to the right to call wit- 
nesses by way of rebuttal, and respondent moved that the 
complaint be dismissed upon the ground that the evidence 
presented up to that point failed to sustain the allegations 
of the complaint, which motion was denied by the Presid- 
ing Officer, whereupon both parties proceeded with the sub- 
mission of additional evidence, and respondent did not ob- 
ject to the additional evidence offered by complainant on the 
ground that it included new matter not in rebuttal, held, 
all the evidence introduced should be considered in reach- 


ia’2' tech a 


NEGLIGENCE OF BROKER 


AGENCY 
Basis for recovery against agent for making false and mis- 


leading statements———-____. pS 
Liability of agent or factor for failure to accept offers to 


purchase commodity —————____________. 
Liability of agent or factor to keep principal informed—~.... 


IN SELECTING CARRIER 
Defense of. 


NEW CONTRACT 


ALLOWANCE 
nn A, OR a es 


FAILURE TO PROVE 
Although there is evidence that the parties discussed new 


terms after arrival of the shipment, the evidence does not 
establish that a new agreement was reached... ee 


SUFFICIENCY OF CONSIDERATION FOR 
Sufficient consideration existed for a new agreement between 

the parties because of the presence of a bona fide disputed 
claim, even though respondent might not have had any de- 

fense in a reparation proceeding based upon the original 


CIEE. <nctetictcscetnntintipittanininianiernmninipiiniinierians cata eta acta ademas 


NOMINAL DAMAGES 
FAILURE TO ESTABLISH AMOUNT OF DAMAGES 
Where the evidence shows complainant sold and delivered to 
respondent-purchaser four carloads of frozen commodities 
which met contract requirements, the broker’s agent did not 
inspect and accept for the purchaser, the purchaser rejected 
the shipments, complainant resold the commodities, but the 
evidence failed to establish the amount of damages, and the 
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NOMINAL DAMAGES—Continued 
FAILURE TO ESTABLISH AMOUNT OF DAMAGES—Continued 
claim against the broker is in the alternative, held, the 
rejections by respondent are in violation of the act, the re- 
spondent-purchaser shall pay complainant nominal damages 
of one dollar, and the complaint against respondent-broker 
shinll:: be: digmilanethisc ccc ncicececisinsintticw nti Eady. LEG 




















NOTICE 
OF BREACH OF WARRANTY 
Effect of failure to give———————_____________. 153, 1032. 










OPEN PRICE SALE 
FAILURE TO PROVE PARTIES ENTERED INTO 

Since open price sale is the unusual rather than the ordinary 
occurrence in the fresh fruit and vegetable trade and be- 
cause respondent did not submit any written evidence to 
substantiate his contention of an open price sale, it is found, 
that the tomatoes were sold for the prices contained in com- 
PORE TRU OA rst icennieestonotcnenveenen set napeeriorsonsmsamepntoia 











OVERLOAD 
AGENCY 
Facts showing overload resulted not from actions of shipper 

while acting as agent for the purchaser in selecting a faulty 


NIE ssssiscioncscencsccesnshcscietcaeeicnbecieceaidinheh cachet adeaiiesesiadaaatadict 












PAROL EVIDENCE 

MEMORANDUM OF SALE 
Parol evidence may be introduced to show that the broker’s 
standard memorandum of sale does not actually express 


iw Tie RE ini nis tbc erllrtealoo 









PARTIALLY DISCLOSED PRINCIPAL 










PARTY 
PERSONAL PRESENCE OF 
Complainant is not required to be present in person or to be 
represented by counsel at hearing --m-x-nevecnennnnennnnnennes 156 







SUBSTITUTION OF, AS ADMINISTRATOR COMPLAINANT 
Where party filing complaint died during the proceeding and 
the administrator of his estate asked to proceed with the 
deceased claim, held, that the administrator should be sub- 
stituted for the deceased party as complainant. ..._____s2.4 








UNDISCLOSED PRINCIPAL 
As interested party to file complaint 
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TOMATO PLANTS 
Produce mot constituting, Umer a ct-——nnnnnenncececeecenenmnneenneenrnnnnrnenrmee 


PRACTICE AND PLEADING 
ACCORD AND SATISFACTION 
Burden to plea accord and satisfaction 


FAILURE TO PLEAD RECOUPMENT BECAUSE OF MISTAKE 
Respondent’s failure to plead recoupment for damages result- 
ing from complainant’s breach of contract because of mis- 
take as to its remedy, CXCUSCC nanan mene — 


JOINDER OF PRINCIPAL AND AGENT 
Joinder of principal and agent in proceedings under Act per- 
missible ial dieie cd nesteasiaeebiie cea dein eatc Riegel acini 


SUBMISSION OF PLEADINGS 
Effect of failure to submit verified pleadings... 


VARIANCE BETWEEN ALLEGATIONS AND EVIDENCE 
Where complainant alleged a written contract and offered evi- 
dence of an oral contract, variance held not fatal herein-.. 


PRESUMPTION 
RECEIPT OF LETTER 
Mailing of letter by addressee presumed to have been received 


PRINCIPAL AND AGENT 
AGENT OF UNDISCLOSED PRINCIPAL PARTY TO CONTRACT 
An agent purporting to act upon his own account but in fact 
making a contract on account of an undisclosed principal 
isa party to I A aia atest igiatpbbdibiagapinibeamaaai 


AUTHORITY OF AGENT TO PURCHASE 
Where respondent contends that his agent had no authority 
to enter into the contracts involved herein, respondent’s 
failure to object promptly to the terms of the contract, and, 
in fact, respondent’s failure to take any action whatever 
until it received notice of arrival of the four cars, estab- 
lishes the agent’s authority to purchase the four cars of can- 
RRA PN serene ocean atoanigqunete 


DuTy OF AGENT 
General rule as to agent’s duty to follow instructions 


FAILURE TO ESTABLISH AGENCY 
The respondent-buyer cannot be held responsible for the third 
party’s representation to complainant that he was the re- 
spondent’s agent where respondent was unaware of this 
representation and where respondent in no way manifested 
that the third party was his agent————__._._.... 
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FALSE AND MISLEADING STATEMENTS BY BROKER, WHEN ACTION- 
ABLE 

Where complainant sued its buying broker for damages sus- 

tained in a lettuce transaction handled by the broker, alleg- 

ing that complainant was damaged by false and misleading 

statements contained in the confirming telegram sent by 

the broker to complainant the day following the purchase 

of the lettuce, but the record shows that complainant did 

not rely upon the false and misleading statements, it is 

held, that in order for complainant to prevail on the basis 

of false and misleading statements, it must be shown that 

the broker by representations and/or description of the let- 

tuce induced complainant to make the purchase or that the 

latter relied upon such representations in deciding to buy 

the lettuce or took some other action to its damage based 

upon the broker’s report, and that since there is no evidence 

in the record to show this was the case, complainant is not 

entitied to an award of reparation —__§_$_____ 






















JOINDER OF 
Ta NN GE ects tcc seh cnremsenin negate stare 








LIABILITY OF AGENT FOR ERRORS OF JUDGMENT 
A factor or commission merchant does not insure the success 

of an undertaking or guarantee against mistakes or errors 
FN cece emcesene near p moni teen wane parnrceemiertononnenes 






LIABILITY OF AGENT FOR MISLEADING PRINCIPAL 
Where the evidence shows that the broker led complainant- 
seller to believe a contract had been negotiated with the 
purchaser for the sale of the frozen apricots in question, 
that shipment was made by the seller upon the basis of the 
broker’s order but the apricots were rejected by respondent- 
purchaser, and that no contract of sale actually existed be- 
tween the seller and the purchaser, held, the broker is re- 
sponsible for the loss and reparation should be awarded to 












LIABILITY OF AGENT FOR NEGLIGENCE 
If agent or factor negligently fails to exercise ordinary and 
reasonable care, skill and diligence in the performance of 
his duties, he is liable to his principal for the resultant 
ETUC enn senses nme tereceesennntrhcnraeneinsctnsnntentertnentsinetectntniomasenssteniis a 


LIABILITY OF PRINCIPAL FOR ACT OF AGENT HAVING APPARENT 
AUTHORITY 
A principal is liable for the acts of its agent done within the 
scope of the apparent authority with which the agent was 
clothed; and it is not a valid defense that the agent may 
have acted directly contrary to the principal’s instructions, 
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LIABILITY OF PRINCIPAL FOR ACT OF AGENT HAVING APPARENT 
AUTHORITY—Continued 
or that the principal may have complained to its agent with- 
in 24 hours concerning the price shown in memorandum of 


NS ici ecnipina tbls ca eI IE oS ste aie 1126 


Where the majority stockholders and officers of respondent 
corporation organized and set up a second corporation under 
a similar name, assumed control thereof as majority stock- 
holders and officers, and transferred the buying agent of 
respondent corporation to the employ of the second corpo- 
ration without any notice to the trade of any change in the 
authority of such buying agent, held, that said buying agent 
was clothed with apparent authority to make purchases on 
behalf of respondent corporation, and that since the agent 
made the contracts for the purchase of the produce and ac- 
cepted delivery thereunder, purporting to act as respond- 
ent’s agent, the respondent is liable under those contracts, 
and its failure to pay for the commodity purchased by its 
agent constitutes a violation of the act for which repara- 
tion should be awarded COMplain ant nneencvcccnrncnnmnnmmnnennrees 1054 


LIABILITY OF PRINCIPAL FOR LACK OF CARE OF MESSENGER 
A seller of bananas who agreed to provide messenger service 
for the carload shipment (and thereby to perform, through 
its agent, a service for the buyer) is responsible for failure 
of the messenger properly to care for the shipment of ba- 
RANGE 15 TRAN ieee tect REDE 


LIABILITY OF UNDISCLOSED PRINCIPAL TO THIRD PARTY 
If an agent makes a contract in his own name while acting 
on behalf of an undisclosed principal, the third party upon 
discovering the name of the principal may hold him liable 
paubles tthe obtttwadie.iiiciioo a ee. «= 


LIABILITY OF UNDISCLOSED PRINCIPAL ON CONTRACTS MADE By AU- 
THORIZED AGENT 
An undisclosed principal is bound by contracts made on his 
account by an agent acting within his authority-—.....376, 1092. 


NEGLIGENCE OF AGENT BY FAILING TO ACCEPT OFFERS OF SALE NOT 
SHOWN 
Factor’s failure to accept offers to purchase onions consigned 
to him does not constitute negligence, where complainant- 
principal failed to establish that the offers to purchase were 
rth eA | O88 


NEGLIGENCE OF AGENT BY FAILING TO DISPOSE OF COMMODITY 
PROMPTLY, NOT SHOWN 

It cannot be said that factor failed to dispose of onions 

promptly where there was an oversupply of onions in the 
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NEGLIGENCE OF AGENT BY FAILING TO DISPOSE OF COMMODITY 
PROMPTLY, NOT SHOWN—Continued ; 
market and the onions involved herein were not commer- 
cially very desirable _____— 


















PARTIALLY DISCLOSED PRINCIPAL 
Where a purchaser has notice that an agent is acting or may 

have acted for a principal, and has no notice of the prin- 

cipal’s identity, the principal for whom the agent is acting 

is partially disclosed—..—------ ities Ie 













RATIFICATION OF CONTRACT BY PRINCIPAL 

A principal’s failure to file immediate protest as to the bro- 
ker’s lack of authority or as to the terms of sale after re- 
ceiving night letters of confirmation, passings on the cars 
and requests for payments of complainant’s drafts from the 
bank, held, to constitute ratification of the purchase of the 
four cars of cantaloups by principal-_—________. oe 








A principal ratifies the agreement made by its agent by ac- 
cepting without objection the deposit made by the purchaser 









RIGHTS OF THIRD PARTY AGAINST UNDISCLOSED PRINCIPAL 
Upon discovery of the identity of a partially disclosed princi- 
pal, the third party may hold either the agent or the par- 

Chea lirelctnedl © porary iin cette » 






UNDISCLOSED PRINCIPAL AS INTERESTED PARTY 
Where complainant instructed agent to sell in latter’s name 

a truckload of potatoes to respondent, held, complainant as 
undisclosed principal was an interested party to file the 
complaint against respondent for balance of purchase price 











PROFITS 
CALCULATION OF 
Tan: SORE MOCO Cera RCN Iain mpppectorntpenecese 











PRORATE OF DELIVERIES 
NoT CONDITION PRECEDENT TO ACTION FOR REPARATION 

Where contract provided that seller shall prorate available 

stocks if seller becomes unable to make full delivery by rea- 

son of designated cause beyond his control, and that buyer 

may request seller to produce certificates from Northwest 
Frozen Foods Association justifying delivery, held, buyer 
was not obligated to avail itself of right to appeal to the 
Northwest Frozen Foods Association as a condition prec- 
edent to an action by the buyer before the Department for 


nae errr: -erennenenneerns ae anenres seat cenean pecan re: cartereertaere serene: Cruneneergneatneennen ses srreenee centre tess gumeerneete nena. 
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ACCEPTANCE OF COMMODITY 
Liability for, by reason of 


RESCISSION 


LIABILITY UNDER ORIGINAL CONTRACT 
In an action for the original contract price by seller, who pur- 
ports to be acting as buyer’s agent, against buyer, held, 
seller entitled solely to amount received by buyer on resale 
in view of the rescission of the original agreement and sub- 
stitution of an agreement whereby the buyer was to dispose 
of car to best advantage and tender proceeds to the shipper 


RECONSIDERATION 


AMENDMENT OF PRIOR ORDER UPON 

Where respondent filed a petition for reconsideration of the 
order awarding reparation to complainant for the purchase 
price of a commodity, alleging six errors in the decision, it 
is concluded, upon reconsideration, that the previous action 
insofar as it relates to five of the alleged errors was not 
erroneous, but with respect to respondent’s sixth claim of 
error, which is that interest should not be assessed on the 
full purchase price, it is concluded, that since the record 
shows that respondent tendered $360.58 to complainant 
which, for some reason unexplained, complainant did not ac- 
cept, the latter is not entitled to interest on that portion of 
the award because the amount was tendered without preju- 
dice to complainant’s right to seek additional recovery, and, 
therefore, the prior order should be amended to provide for 
interest on only $1448.42 of the award of $1809.00 


DISMISSAL OF PETITION FOR, FOR FAILURE TO SHOW ERROR IN PRIOR 
ORDER : 

Respondent’s petition for reconsideration or rehearing is dis- 
missed, since the previous order is supported by the evidence 
and the law in the case, and to reopen the proceeding for 
the submission of evidence which could have been submitted 
in the original hearing would eliminate the essential ele- 

ment of finality. 28 


Petition dismissed where the previous order is supported by 
evidence of record and applicable principles of law... . 68, 
208, 225, 317, 318, 338, 412, 540, 542, 544, 679, 825, 1023, 1026. 


RECOUPMENT 
RIGHT OF, NoT BARRED 
Respondent’s right of recoupment to defeat complainant’s 
claim not barred by statute of limitations. -eceemccnnnemen 225 
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EFFECT OF 
Rejection of commodity without reasonable cause based on- 


REJECTION OF COMMODITY 
BUYER’S RIGHT TO DAMAGES NOT WAIVED IN F.O.B. SALE 
Where complainant-seller contended buyer waived right to 
damages by rejecting shipment, citing in reliance a prior 
court decision, held, that this decision involves a “rolling 
acceptance final” sale and is inapplicable to the f.o.b. sale 
involved in the present proceeding 


MEASURE OF DAMAGES RESULTING FROM 
The measure of the loss suffered by complainant as the result 
of an unjustified rejection by buyer is the difference be- 
tween the contract price and the net amount obtained on a 
proper resale. After unjustified rejection by buyer, the 
seller, in disposing of the shipment, is only required to 
make reasonable efforts to mitigate the damages 


NOT WITHOUT REASONABLE CAUSE 

Where respondent, purchaser of a carload of lettuce, rejected 
the shipment because of a dispute over an invoice price, 
held, the rejection was not without reasonable cause under 
section 2 of the act even though the terms of the contract 
of purchase and sale made the agreed price ascertainable, 
and, therefore, complainant is not entitled to an award of 
reparation for an alleged loss on resale of the commodity, 
and the complaint should be Cisrmissed ----xc-cicccccoccorovocrnceneneenenemseneeinmen * 52 


Where complainant-seller alleged the sale and delivery of a 
number of cases of frozen sliced peaches to respondent- 
purchaser in accordance with the contract of the parties, 
and further alleged that the peaches were unlawfully re- 
jected, held, the evidence shows the fruit delivered did not 
meet contract requirements, the rejection was not without 
reasonable cause, and the complaint should be dismissed. 117, 

130, 165. 


Where the evidence shows that a broker, while acting as com- 
plainant’s agent negotiated a contract with respondent 
which called for the arrival of the car of tomatoes at Buf- 
falo on May 10, 1950, and respondent’s approval of the 
produce after Federal inspection at that point, it is held, 
that compliance with the contract specification requiring 
arrival of the car on the date stated was necessary before 
complainant could be deemed to have fulfilled his part of 
the contract, and that complainant’s failure to comply with 
this condition, which was material, relieved respondent from 
performance under the contract and, therefore, the latter’s 
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NOT WITHOUT REASONABLE CAUSE—Continued 
rejection of the produce was with reasonable cause, and the 
complaint should be dismissed—————--____-_______-—. 455 


Where complainant sought to recover damages allegedly re- 
sulting from respondent’s rejection of two carloads of or- 
anges purchased from complainant and respondent counter- 
claimed for damages alleging that the oranges were not 
suitable for storage as specified in the contract, held, that 
the contract specified oranges of very good quality, suitable 
for storage; that the oranges were not suitable for storage 
and, therefore, respondent’s rejection was not without rea- 
sonable cause; and that since respondent failed to prove 
any damages resulting the breach of warranty, the com- 
plaint and counterclaim should be dismissed—.....618, 619, 621. 


Where the evidence shows the watermelons tendered for de- 
livery by complainant-seller did not meet contract require- 
ments and were rejected by respondent, held, the complaint 
should be dismissed. omcerscseemcneenenennne 


Where complainant sought to recover the loss allegedly sus- 
tained by respondent’s rejection of two carloads of potatoes 
purchased for respondent’s account, and respondent alleged 
that complainant was the seller and not respondent’s buying 
agent, and that the potatoes were not in suitable shipping 
condition, held, that the evidence establishes that complain- 
ant was the seller, the potatoes on arrival were abnormally 
deteriorated and, therefore, were not in suitable shipping 
condition, respondent’s rejection was with reasonable cause, 
and the complaint should be dismissed... 


NOTICE OF, WHAT CONSTITUTES 
Notice of rejection must be in clear and unmistakable terms 
and mere complaint regarding shipment cannot be consid- 
ered as a Notice Of reject ior na nnnannecnnnerenencnentinnnmenntmmemennnn 


Price ADJUSTMENT 
ee I a crrescancigmneynianineentenerennmneneenieieseen < 


TIMELINESS OF 
Effect of failure to reject within reasonable time. 


WITHOUT REASONABLE CAUSE 

Where the contract called for fancy pears and fancy pears 
were delivered, the inadvertent use of an extra fancy brand 
name in describing the pears, held, is not such a deviation 
as to furnish respondent with a justifiable ground for re- 
jecting the pears, and since it is found that respondent’s 
rejection was without reasonable cause, the complainant is 
entitled to an award of reparation in the amount of the 
loss sustained by it on resale of the commodity 
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Where complainant sold respondent a carload of potatoes on 
a delivered basis as to price, but grade, quality and con- 
dition were to be as found at shipping point, and as evi- 
denced by shipping point inspection certificate the potatoes 
delivered by complainant met contract requirements, but 
respondent rejected the shipment, held, respondent’s re- 
jection was without reasonable cause and is a violation of 
section 2 of the act, and reparation should be awarded com- 
plainant for the difference between the contract price and 
the proceeds received by complainant upon resale, plus in- 
terest onan eeneeneennencenneeenneneennvensenernctemennenesssetesnnenesneuensneneemearnamenenenaen 


Where the buyer rejected a carload of lettuce without reason- 
able cause, and it appeared that the lettuce was promptly 
and properly resold, held, seller is entitled to damages for 
the difference between the contract price and the amount 
realized on resale ndeinnesrapeties baeailigimpariebieegemateiiah eee 


Where complainant-seller of a shipment of apples alleged an 
unjustifiable rejection of the apples by respondent-buyer, 
who defended the action for damages on the ground that 
the apples were never tendered to respondent, that he never 
had an opportunity to accept them and, therefore, never 
rejected the apples, but the record contains evidence to the 
effect that the apples were tendered for delivery at respond- 
ent’s receiving dock at 9 a.m., and at 9:48 a.m., complain- 
ant’s truck driver notified complainant by long distance 
telephone that respondent refused to look at the apples and 
said he did not care what happened to them, it is held, that: 
(1) since the statements of the parties are in hopeless con- 
flict, it is necessary to look to other evidence for the solution 
to the controversy; (2) the weight of the evidence supports 
complainant’s version showing tender of the apples to re- 
spondent and a refusal thereof by respondent; (3) respond- 
ent’s failure to accept the apples when tendered was a vio- 
lation of the act; and (4) complainant should be awarded 
damages resulting from respondent’s unlawful rejection of 
the app) es ———— nnn ett 


Where complainant-seller sold and delivered various quantities 
of frozen fruits to respondent-purchaser, the merchandise 
was rejected by the purchaser, the complaint was brought 
in the alternative against both the purchaser and the bro- 
ker, the respondent-broker admitted ordering the fruits 
from complainant for respondent-purchaser, but the latter 
denied ordering the merchandise, held, contrary to respond- 
ent-purchaser’s contentions, (1) the evidence shows that the 
purchaser’s agent was authorized to make the purchase; 
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(2) the purchaser’s rejection of the merchandise was with- 
out reasonable cause; (3) the Statutes of Frauds of the 
States of Washington, New York, and Pennsylvania are 
not applicable to a contract of sale under the act; (4) com- 
plainant was not required to be present in person or to be 
represented by counsel at the hearing; (5) reparation 
should be awarded complainant in the amount of the pur- 
chase prices; and (6) the complaint against respondent- 
Iaaraiotea® eisai al Tie Riera ei oii psec aebeecanecenittincinnce 


Where complainant-seller sold, shipped and tendered to re- 
spondents-buyers a carload of U. S. No. 1, size A, Triumph 
potatoes in accordance with contract specifications and the 
potatoes were rejected by respondents upon arrival due to 
“excessive skinning and a naked appearance” and “as not 
being what they bought,” but shipping point inspection of 
the potatoes showed more than one-third of all the potatoes 
were only slightly skinned and 10 percent had no skin- 
ning, and another 25 percent were only moderately skinned, 
it is held, that no reasonable complaint could be made on 
the basis of skinning as to about two-thirds of the car of 
potatoes, that since the potatoes according to shipping 
point inspection “Meets Program Maturity Standards”, the 
potatoes delivered to respondents were not excessively skin- 
ned, and that respondents’ rejection based on skinning was 
Sea Pant, POR S eA i a ek cere ‘ 


Where the evidence shows that respondent-buyer purchased 
a truckload of kale through negotiations conducted by its 
agent, that the seller delivered kale meeting contract re- 
quirements, but the shipment was returned by respondent- 
buyer’s consignee, and the respondent-buyer refused to pay 
trucking and icing charges advanced by its agent or an 
agreed brokerage fee, held, that respondent-buyer’s rejec- 
tion of the shipment was without reasonable cause and in 
violation of section 2 of the act for which reparation should 
be awarded complainant for the difference between the con- 
tract price and the proceeds received on resale of the kale, 
and that respondent-buyer’s refusal to reimburse its agent 
for shipping and trucking charges advanced on the ship- 
ment, and to pay the brokerage fee, is a violation of sec- 
tion 2 of the act for which reparation should be awarded 
the co-respondent broker on its counterclaim against re- 
MRT NR nnd oc 


Where it is alleged that complainant sold to respondent a car- 
load of U. S. No. 1 potatoes in accordance with contract 
specifications, respondent refused to accept the potatoes 
when tendered, complainant promptly resold the car of po- 
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tatoes for respondent’s account, sustaining a loss, and 
where respondent failed to file an answer, it is held, that 
respondent’s failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged therein, as pro- 
vided by the rules of practice, and his rejection of the car- 
load of potatoes was without reasonable cause, in violation 
of section 2 of the act, for which complainant should be 
awarded reparation in the amount of the loss sustained by 
Beinn: WORE Gi, VOMAIS OL; CENT: THe ener 815 


Where complainant contracted to sell to respondent a rolling 
carload of Golden Pascal celery and respondent rejected the 
carload claiming the celery was not Golden Pascal, held, 
that the evidence shows the celery was Golden Pascal, that 
respondent’s rejection was without reasonable cause and 
that reparation should be awarded complainant for the dif- 
ference between the contract price and the net proceeds 
realized from the resale of the rejected Celery -ncccxccm--227, 232. 


Where complainant alleged that respondent rejected without 
reasonable cause a truckload of potatoes purchased from 
complainant and that it sustained a loss on resale of the 
potatoes, and where respondent failed to file an answer, 
held, that its failure to answer constitutes an admission of 
the facts alleged in the complaint, that its rejection of the 
potatoes was without reasonable cause, and that reparation 
should be awarded complainant for the loss sustained... 537 


Where respondent, in an action for damages based upon re- 
jection of a shipment of watermelons, contended that the 
produce was not in suitable shipping condition and that his 
rejection of the melons was, therefore, justified, but the evi- 
dence showed that upon arrival at destination respondent 
inspected the melons and requested a price adjustment 
because they were spotted, and complainant granted an al- 
lowance which respondent accepted, it is held, that since 
respondent-buyer examined the produce involved and there- 
after asked for an allowance on the price which the seller 
granted, a new contract of purchase and sale resulted and, 
therefore, respondent’s rejection of the melons was without 
reasonable cause, in violation of the act, and complainant 
should be awarded reparation in the amount of the differ- 
ence between the contract price and the amount realized 
on the resale of the Produce ~ixrxxcxxxecncnscsnseesnnnennninnnnnun eo 


Where the evidence shows that complainant-seller and re- 
spondent-purchaser’s agent entered into a contract for the 
sale of one carload of potatoes, held, the respondent-pur- 
chaser’s defense that the price quoted to it over the tele 
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phone by its agent was 10¢ a pound lower than the price 
in the memorandum of sale, and that respondent-purchaser 
did not confirm the memorandum of sale is without merit, 
and that respondent-purchaser’s rejection is without reason- 
able cause, in violation of section 2 of the act--— 


Where complainant-seller shipped to respondent-buyer a 
truckload of U. S. No. 1, size A potatoes, in accordance 
with contract specifications, and respondent refused to ac- 
cept the potatoes, stating that it lost money on a previous 
shipment on which complainant refused an adjustment, and 
that it anticipated a loss on the shipment in question, it is 
held, that respondent’s rejection of the present load of po- 
tatoes has no legal basis, that the rejection was without 
reasonable cause, and is in violation of section 2 of the act, 
making respondent liable for damages sustained by com- 
plainant as a result of respondent’s unjustified rejection 
of the potatoes.—_——______. Leis Sistecnonnnlseoriiiteabatbonnice 


REMEDY 
ELECTION OF PARTY TO BE HELD LIABLE 

Where complainant-seller has joined both the undisclosed pur- 
chaser and the purchaser’s agent as respondents, it is not 
mandatory that complainant make an election as to which 
respondent it desires to hold liable prior to a decision as 
to the rights and liabilities of the respective parties, but 
the failure of respondents to make an election at any stage 
of this proceeding constitutes a waiver of the remedy, and 
the order should be issued against both respondents... 


REPARATION 
AMOUNT OF OVERCHARGES 
Where the evidence shows respondents sold and shipped to 
complainant 19 carloads of frozen fruits and vegetables, 
all of which met contract requirements, the complainant 
accepted and paid for eleven shipments and rejected eight, 
respondents made overcharges on two commodities and 
failed to credit complainant for full amount of money ad- 
vanced, held, defaulting complainant may not recover bal- 
ance of money advanced, but should be awarded reparation 
for amount of overcharges paid by it. Liability with re- 
spect to the eight shipments rejected discussed more fully 
in companion cases———-—________ nelle obcendceseananadauiied 


DAMAGES 
For failure to deliver on date agreed upon-——. 


For rejection of commodity without reasonable cause—_——- 








A.D, 
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EXTENSION OF TIME FOR PAYMENT OF 


Inasmuch as the parties are agreed, the effective date of the 


reparation order issued on February 29, 1952 is hereby 
extended for an additional 30 days from the date of the 
said order 





FAILURE OF AGENT TO PAY FOR LOSS SUSTAINED BY SELLER 


Failure of broker to pay for loss as a result of his action 


in deceiving seller by leading him to believe that a contract 
had been negotiated with the purchaser for the sale of a 
NORRIS corse ores ecicresenentmeraneeereesnerenn 


FAILURE TO ACCEPT AND PAY 


Where it alleged that complainant sold to respondent a lot 


of frozen cherries to be delivered to a cold storage company 
in respondent’s city, and payment to be made by him prior 
to withdrawal of the cherries from the cold storage, that 
complainant delivered cherries in accordance with the con- 
tract, that respondent failed to withdraw the cherries, or 
any of them, from cold storage and failed and refused to 
pay the agreed purchase price for the fruit, and where 
respondent failed to file an answer, it is held, that respond- 
ent’s failure to file an answer constitutes an admission of 
the facts alleged, and that his failure to accept and pay for 
the cherries purchased by him is a violation of section 2 
of the act, and that complainant should -be awarded repa- 
ration in the amount of the damage sustained upon a 
prompt and proper resale of the fruit by complainant-—__ 


FAILURE TO DELIVER IN ACCORDANCE WITH CONTRACT 


Where complainant alleged that it negotiated as broker the 


sale by respondent of two carloads of watermelons, that 
the buyer rejected the melons because of lack of suitable 
shipping condition, and that its loss is the difference be- 
tween the contract prices paid by complainant to respond- 
ent and the net proceeds received from the sale of the re- 
jected melons, but respondent alleged that complainant was 
the purchaser of the melons and that the melons were in 
suitable shipping condition, held, that complainant was the 
purchaser, not a broker, that it accepted the melons by fail- 
ing to reject within a reasonable time, and is precluded 
from recovery as to the first carload because notice of 
breach was not given within a reasonable time, and that 
since the other car was not in suitable shipping condition 
it is entitled to damages for decayed melons....---—---——-— 


FAILURE TO PAY 
ADJUSTED PURCHASE PRICE 


Where complainant sold to respondent a shipment of green 


corn, respondent accepted the corn upon arrival after re- 


Page 


tltiiaintin anit ahs SFG. 


nen 101, 108, 149. 


801 


1032 
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questing an allowance which was granted by complainant, 
but paid complainant only a portion of the adjusted price, 
and also failed to answer the complaint filed against it, it 
is held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, 
and its failure to promptly pay the adjusted purchase price 
is a violation of section 2 of the act for which reparation 
should be awarded complainant n.annonxnannncceeeneicecncenereenononneee 


Agreed price for baskets furnished in connection with trans- 


a a a I Ae 


ALLOWANCE 
Where it is alleged that complainant purchased a carload of 
potatoes from respondent and that subsequent to delivery 
of the produce the respondent agreed to make an allowance 
upon the payment by complainant of freight and transpor- 
tation charges, that complainant paid the charges and ac- 
cepted the potatoes, but respondent failed to pay complain- 
ant the allowance agreed upon, and where respondent failed 
to file an answer, held, his failure to answer constitutes an 
admission of the facts alleged in the complaint, and his 
failure to pay the allowance, less an overallowance by re- 
spondent on transportation charges, is a violation of section 
2 of the act for which reparation, with interest, should be 
ewandel.compleineiit. 8 a... 


BALANCE OF DEFICIT 
Where it is alleged that complainant handled three carloads 
of mixed vegetables for respondent on consignment, that 
the vegetables were purchased by respondent in complain- 
ant’s name (because of respondent’s lack of funds) and 
respondent drew drafts which complainant paid as accom- 
modation advances to respondent, that complainant sold the 
vegetables for the best prices obtainable and after deduc- 
tions such as advances, transportation, handling, etc., in- 
curred a deficit on all cars, that complainant rendered 
account sales on each shipment of mixed vegetables and 
made demand upon respondent for payment thereof, but 
the latter paid complainant only $449.75 of a total deficit 
of $3,680,24 and failed and refused to pay the balance, 
and where respondent failed to file an answer, it is held, 
that its failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral 
hearing, and that its failure to pay the full deficit incurred 
by complainant is a violation of section 2 of the act for 
which reparation should be awarded complainant... 
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Where it is alleged that complainant sold to respondent a car- 
load of mixed vegetables, that the latter accepted the vege- 
tables upon delivery but failed to pay the balance of the 
purchase prices therefor, and where respondent failed to 
file an answer to the complaint, held, that respondent’s fail- 
ure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged therein and a waiver of oral 
hearing, and that respondent’s failure to pay the balance 
of the purchase prices is in violation of section 2 of the act, 

for which complainant should be awarded reparation... 332, 

485, 627. 


BROKERAGE 

Where complainant alleged that, in accordance with respond- 
ent’s instructions, he negotiated the sales of eight truckloads 
of onions which were shipped to and received by the pur- 
chasers but that respondent failed to pay the agreed bro- 
kerage, and respondent failed to file an answer to the com- 
plaint, held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, 
and that his failure to pay is in violation of the act for 
which reparation should be awarded complainant—~....... 346 


IN ACCORDANCE WITH ALLOWANCE AGREEMENT 
Where the evidence shows the parties entered into an allow- 
ance agreement in connection with the sale by respondent 
to complainant of a carload of tomatoes, and respondent 
failed to pay complainant in accordance with the agreement, 
held, respondent’s failure to pay is a violation of section 
2 of the act for which reparation should be awarded com- 
plainant ca a ee el ee oh ei ee To 


NET PROCEEDS 

Where it is alleged that complainant shipped lettuce to re- 
spondent which the latter sold for complainant’s account, 
that complainant sold to respondent certain lots of vege- 
tables which respondent accepted, but failed to pay the net 
proceeds for the lettuce handled on consignment and failed 
to pay the purchase prices for the vegetables, it is held, 
that respondent’s failure to file an answer to the complaint 
constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its failure to 
pay promptly the amount for the six lots of produce is in 
violation of section 2 of the act for which complainant 
should be awarded reparation meeneennennnnnnneennmn 3, 240, 652, 783. 


ONE-HALF OF JOINT ACCOUNT Loss 
Where complainant alleged that it entered into a joint ac- 
count with respondent who failed to pay one-half of loss 
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sustained on produce shipped and disposed of under joint 
account but respondent alleged that he was hired as em- 
ployee only at guaranteed salary plus one-half of profits, 
if any, in excess of that amount, held, that the evidence 
established that the parties entered into a joint account 
which resulted in a loss and complainant should be awarded 
reparation for one-half of the loss sustained on the joint 
TOTES Sactienneitrect ctr ntneeenen adic Silas talsiaceipiitis tatiana 
ORIGINAL CONTRACT PURCHASE PRICE 
Where respondent failed to establish that the parties entered 
into a new agreement for the handling of the bananas on 
consignment by respondent’s customer who accepted the 
produce, and respondent failed to establish the damages it 
suffered if it were found that the condition of the prod- 
uce actually delivered established a breach of contract, 
held, complainant may recover the original contract pur- 
chase price less an amount received from the carrier due 
to damages to the bamamas im tramsiteennicccccoecnenenccummentmemenmenee 


PURCHASE PRICE 

Where the evidence shows that complainant made pool car 
sales of potatoes, strawberries and apples to respondent, 
and the latter received and accepted the produce, and where 
respondent did not deny the indebtedness or dispute the 
correctness of the amount claimed, held, its failure to pay 
the amount due is in violation of the act for which repara- 
tion should be awarded complainant..__.... 


Where the evidence shows that complainant sold 12,815 bags 
of potatoes to respondent after inspection of the potatoes 
by him, and that the potatoes which were the subject of 
the contract were delivered to and received by respondent, 
but no part of the purchase price has been paid, held, re- 
spondent’s failure to pay the purchase price is a violation 
of section 2 of the act for which reparation, with interest, 
should be awarded complainant 


Where complainant alleged that respondent purchased a 
truckload of bananas but failed to pay the purchase price 
and the latter denied the purchase, held, that the documen- 
tary evidence supports complainant’s claim and, therefore, 
complainant should be awarded reparation in the amount of 
the prurcliase Vice — a aninnmnneinrr ere error 

Where complainant sold to respondent a truckload of grape- 
fruit and respondent accepted the fruit, but failed to pay 
the agreed purchase price therefor or to pay the adjusted 
price after a 25¢ allowance on 74 boxes of heavy large size 
grapefruit, held, ‘that respondent’s failure to pay the ad- 
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justed price is in violation of section 2 of the act for which 
complainant should be awarded reparation--47, 156, 719, 793, 815. 


Where complainant alleged that it sold and delivered to re- 
spondent five lots of bananas for which the latter has failed 
to pay, and where respondent denied that he had been al- 
lowed all just credits, held, that since respondent offered 
no evidence to show he was entitled to any credits, com- 
plainant should be awarded reparation for the amount of 
Cie rte cHihe OCC ere 

Where the evidence shows that complainant sold and deliv- 
ered two carloads of potatoes to respondent and that the 
shipments were accepted by the latter who failed to prove 
that the potatoes did not meet contract requirements or 
that he sustained any damages by reason of complainant’s 
alleged breach of warranty, held, that respondent’s failure 
to pay the purchase price is a violation of the act for which 
reparation should be awarded complainant—————— ~~... 


Where respondent-buyer accepted four carloads of cantaloups 
upon arrival at destination, and buyer failed to prove al- 
leged damages sustained as a result of shipper’s breach 
of warranty of suitable shipping condition as to the prod- 
uce contained in the fourth car, held, that complainant- 
seller is entitled to an award of reparation for the purchase 
price as to all of the produce-——. 

Where respondent-purchaser inspected or had an opportunity 
to inspect the produce, and the latter failed to sustain the 
burden of proof as to the existence of an express warranty 
or open price contract, held, respondent’s failure to pay the 
contract purchase price is a violation of section 2 of the 
act for which reparation should be awarded complainant. 427 


Where it is alleged that complainant sold and delivered four 
carloads of potatoes to respondent, and that the produce 
was accepted by the latter without complaint, but no part 
of the purchase price has been paid, and where respondent 
failed to file an answer, held, respondent’s failure to an- 
swer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to 
pay the agreed purchase price promptly is a violation of 
section 2 of the act for which reparation, with interest, 
should be awarded complainant——.—.-—__——————-—-— 35, 
88, 49, 160, 162, 200, 289, 292, 294, 296, 304, 319, 322, 342, 362, 
871, 374, 392, 405, 468, 507, 531, 559, 563, 605, 608, 611, 641, 654, 
656, 713, 715, 730, 742, 771, 780, 823, 994, 1019, 1021, 1030, 1043, 
1050, 1052, 1092, 1098, 1107, 1119, 1129, 1168, 1170, 1174, 1177, 
1179, 1181, 1188, 1190, 1195. (Defaults) 
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Where the evidence shows that respondent sold complainant 
a carload of bananas and agreed to provide messenger serv- 
ice and therehy to perform, through an agent, a service for 
complainant, but the bananas arrived at destination in a 
ripe condition, due to the messenger’s failure properly to 
perform his duties, all resulting in damage to complainant, 
held, that the messenger was respondent’s agent and re- 
spondent is liable for damage to the bananas occasioned 
by the messenger’s failure properly to care for the ship- 
ment, and that reparation should be awarded complainant 
OOP SUMATRA TEU RINTG ITE initio 


FAILURE TO REMIT BALANCE OF PROCEEDS 
Where respondent sold two truckloads of tomatoes on con- 
signment for complainant and remitted only a part of the 
proceeds of the sale, and interposed as a defense its claim 
against complainant arising in connection with a sale of 
certain tomato plants, it is held, that the tomato plants 
are not a perishable agricultural commodity within the 
meaning of the act and the counterclaim should be dis- 
missed, and that respondent’s failure to remit to complain- 
ant the balance of the proceeds of the sale is a violation of 
section 2 of the act for which reparation, with interest, 
should be awarded complainant———————______. 


Where it is alleged that complainant shipped two carloads 
of sweet potatoes to respondent for sale for the account 
of complainant, and respondent accepted the shipments and 
rendered an accounting thereon, but has failed to remit the 
entire amount of proceeds from sale of the produce, and 
where respondent failed to file an answer, held, that his 
failure to answer constitutes an admission of the facts al- 
leged in the complaint and a waiver of oral hearing, and 
his failure to remit the balance of the proceeds of sale 
constitutes a violation of section 2 of the act for which rep- 
aration, with interest, should be awarded complainant... 1024 


REJECTION OF COMMODITY 
Without reasonable Cause -nxccncccnnnncncnnennmnnnmmnnennemnen 60, 
70, 98, 153, 227, 232, 659, 721, 724, 732, 737, 775, 778, 815, 826, 
1086, 1126. 


REVOCATION OF LICENSE 
Repeated and flagrant violations of the ACt-—----cc-cnnenunnmn 217, 684, 790. 


RULES OF PRACTICE 
PRESENCE OF PARTY 
Complainant not required to appear or be present at a hear- 
I carta parse Sate sah corepressor oca GRE el ae 2656 
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SALE AFTER INSPECTION 
APPLICATION OF RULE OF CAVEAT EMPTOR 
Where the buyer inspected or had an opportunity for a full 
and complete inspection of 110 bushels of peaches prior 
to the purchase, the rule of caveat emptor applies. The 
buyer is bound by his inspection and cannot complain of 
defects evident a short time after the sale... _ 1006 





Page 
















SALES 
EVIDENCE SHOWING TRANSACTION IN NATURE OF 
Where complainant alleged sale of a certain shipment of 
apples to respondent and brought an action for an unpaid 
balance of the purchase price and respondent denied it 
bought the apples and claimed the transaction was on a 
consignment basis, apples to be handled for complainant’s 
account, but the weight of the evidence, including invoices 
at definite prices and notations in complainant’s books made 
at time of the transaction, indicated a sale of the apples 
rather than a consignment, it is held, that the transaction 
constitutes a sale and that respondent’s failure to pay 
promptly the purchase price is a violation of section 2 of 
the act for which complainant is entitled to an award of 
reparation eacaecacarcpncadenentpinapeaten acelstataans ote te oketearad scien teen ccnaleclarmateattdeadecocentabeenpeiiaate ell 472 






134 
















MARKET PRICE 


184 Cee it ee Ti citessnis tissiccilstrhssieiaiteipcwnsiniccnaenianiinti ay alll 







SALES BY DESCRIPTION 


WARRANTIES 
A buyer is entitled to the benefit of all warranties raised by 


ee Cane Cae Cae CRE ects cinscteccn cect sictessernnsitececnlenegtpdiniee 











WARRANTY OF SUITABLE SHIPPING CONDITION 
Where complainant, on the day in which it purchased a car- 
load of cantaloups from respondent, visited respondent’s 
packing shed and briefly inspected the general run of can- 
taloups, but did not inspect the lot which it purchased, as 
such, held, the transaction was a sale by description with 

a warranty of suitable shippimg Com itis nncccoonoccmecnenennen Roni 30 









Although warranties of condition and quality are eliminated 
in the case where the buyer purchases the commodity after 
having freely inspected it, in a sale by description the buyer 
has the benefit of all warranties raised by the terms of the 
I ao cncciinceceeiinoctiinieens centages teins pitaamiininintiaaligg aaibigentitateabiailgistatan 30 















SALES BY SAMPLE 
ACCEPTANCE OF COMMODITY 

Where complainant seeks to recover the purchase price of 

okra, peas and stringbeans sold to respondent who claims 
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that the sale was by sample and the beans received were 
culls, held, that the sale was by sample, and since respond- 
ent accepted the shipment and has failed to establish either 
the alleged breach or the damages claimed, reparation 
should be awarded complainant for the purchase price-—— 


MERE INSPECTION OF PRODUCE AS NOT CONSTITUTING 

The mere fact that a sample is inspected does not make the 
transaction a sale by sample. Where respondent-dealer pur- 
chased the tomatoes with an opportunity to inspect them 
prior to the purchase, no warranties are implied unless the 
buyer makes known to the seller the particular purpose for 
which the produce is required and it appears that the buyer 
relies on the seller’s skill or judgment, which was not the 
case in this transaction 


SALES TALK 
Warranties distinguished from 


SHIPPING POINT CERTIFICATE 
Appeal inspection as superseding—— 


STATE OF ILLINOIS 
Section 12 of the Uniform Sales Act relative to express warranties 


effective in 


STATE OF PENNSYLVANIA 
Section 12 of the Uniform Sales Act relative to express warran- 


Rae ITE TOD calcd cae caetan ssrrntecehoetcieencoenncnniescaomeabsiriens emesis 


STATE STATUTE OF FRAUDS 
Inapplicability of, under act— 


Inapplicability of Statutes of Frauds of the States of Washing- 
ton, New York, and Pennsylvania, to contract of sale under the 
act 


STATUTE OF LIMITATIONS 
Right of recoupment not barred by 


STAY ORDER 
Prion ORDER STAYED PENDING FILING OF PETITION FOR RECONSID- 
ERATION 
Where complainant has requested an extension of time within 
which to file a petition for reconsideration, the request is 
granted and the proceeding stayed pending the issuance 
of another order_———_______________...202, 221, 222, 873. 
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STAY ORDER—Continued 
PRIOR ORDER STAYED PENDING FINANCIAL ARRANGEMENTS 

Where respondent requested the issuance of a stay order to 

give it additional time to work out pending financial ar- 

rangements, and it appears that granting the request will 

not prejudice complainant and that it may be to complain- 

ant’s advantage, the request is granted... 


PRIOR ORDER STAYED PENDING SETTLEMENT OF CONTROVERSY 
Where respondent requested that the order awarding repara- 
tion to complainant be extended 30 days because it was en- 
deavoring to settle with complainant, the order is stayed 
until issuance of a further order-- 








VACATION OF 
Where the proceeding was stayed to give respondent addi- 
tional time to work out pending financial arrangements, 
and the Department has now been notified that a settle- 
ment agreement of the controversy has been consummated, 
the stay order is vacated ———_————————————_— nner nnn 


SUITABLE SHIPPING CONDITION 
Effect of abnormal transportation service on warranty of. 


EFFECT OF BREACH OF WARRANTY OF 
The breach of the warranty of suitable shipping condition does 
not absolve respondent from liability for the contract price 
where the produce was accepted by respondent, but the 
respondent may apply the damages resulting from this 
breach in diminution of the amount due. General damages 
for this breach of warranty would be the difference between 
the value of the cantaloups actually delivered at destina- 
tion and the value at destination of cantaloups meeting 
QOTGRIOE OURO cer rscsictsestternpiciinystineiertngneragenceiemncinaeerieconicion 


A breach of warranty of suitable shipping condition in an 
f.o.b. transaction or the failure of the produce to meet con- 
tract specifications in a delivered sale would not absolve 
respondent from his liability to pay the contract purchase 
price, but he could apply the damages resulting from breach 
of warranty in diminution of the amount DUc~nreenceccnnconnenne 





EVIDENCE ESTABLISHING 
Where a carload of lettuce arrived at destination, after nor- 
mal transportation of seven days, showing 1% decay and 
21% tipburn, none of the tipburn being reported as involv- 
ing serious damage, held, the lettuce was in suitable ship- 
ping condition, the buyer’s rejection was without reasonable 


Page 


223 


421 


630 


83 


326 


407 


cause, in violation of section 2 of the act-~——_.417, 658, 1032. 


EVIDENCE ESTABLISHING LACK OF 
Where a carload of lettuce arrived at destination, after nor- 
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SUITABLE SHIPPING CONDITION—Continued Page 
EVIDENCE ESTABLISHING LACK oF—Continued 
mal transportation of seven days, showing 5% bacterial 
soft rot and 70% tipburn, with 10% of the heads inspected 
seriously damaged by tipburn, held, the lettuce was not in 
suitable shipping condition and the buyer was justified in 
Tejectimg the Produce nccccaecceconencncseenenenensenenens 


INADEQUACY OF PROOF COMMODITY WAS IN 
Where the shipment was handled under normal transportation 
service and conditions, and the Federal destination inspec- 
tion shows an average of 3% decay, 4% of the pears over- 
ripe, with the remainder of the load being firm to ripe, this 
condition of the pears in March and approximately one day 
after arrival at destination is not adequate proof that the 
shipment was in unsuitable shipping condition at the time 
of sale. 7 sticnecapialeereee ade achciestasalbbacinia cataaaich oeaiidecseapieeennnseonien 


EFFECT OF FAILURE TO PROVE ABNORMAL DETERIORATION 
Where respondent-buyer, in a suit for the purchase price of 
shipments of bananas, defended the action on the ground 
that the bananas contained a field disease which did not be- 
come apparent until after the fruit had started to ripen and 
contended that the bananas were, therefore, not in suit- 
able shipping condition, but admitted that the bananas were 
in apparent good, green condition when received at desti- 
nation, and there was no evidence as to the place or the 
manner in which the fruit was ripened, it is held, that re- 
spondent has failed to sustain the burden resting upon it 
of proving its affirmative defense that the fruit was infected 
with a field disease and was not in suitable shipping condi- 
tion, and that respondent’s failure to pay promptly the full 
purchase price for the bananas is a violation of section 2 
of the act for which reparation should be awarded com- 


a LGR G a i deen 


LACK OF ABNORMAL DETERIORATION AS SHOWING 
An average of 3 percent, 7 percent and 10 percent soft rot 
decay found at destination was not sufficient damage at 
the end of the shipping season to warrant the conclusion 
that the carloads of cantaloups were abnormally decayed. 
However, 14 percent decay at destination constitutes an 
abnormally deteriorated condition —. 
WARRANTY OF 
Use of term f.o.b. acceptance in a contract of purchase and 
sale raises question of ———__________ 
Where the sale was completed while the pears were in transit 
and f.o.b. shipping point is a term of the contract, seller 
warrants that the pears were in suitable shipping condi- 
idee the Seb a nlesi sisal ld 
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SUITABLE SHIPPING CONDITION—Continued Page 
WARRANTY OF—Continued 
Where shipment received abnormal transportation service, the 
report of official inspection at destination showing damage 
from Fusarium Rot cannot be relied upon by complainant 
to. prove breach of warranty of ———$____._..._...._.. Bh, 93. 


SUITABLE SHIPPING CONDITION RULE 


Inapplicability of, where abnormal transportation service and 
EURNINR: ONE cctsseeesctccesscscsiceieiccpncecneineeca i nceaieaaioncbipeiimcnaniaana . 485 


TOMATO PLANTS 


Not a perishable agricultural commodity within the meaning of 
IN ce recreate terme maipaateio ar teig aoe acta lasnaneaneeia 686 


UNDISCLOSED PRINCIPAL 
ee 2 ne ee re . 1977 


UNIFORM SALES ACT 
Section 12 of, defining what constitutes express warranty 


VALUE OF COMMODITY 
Burden of proof as to 


VARIANCE 
Effect of, between allegations and evidence 


VERIFICATION 
FAILURE TO SUBMIT VERIFIED PLEADINGS 

Where a problem is presented by the fact that complainant’s 
opening statement of fact and respondent’s answer, which 
he requested to be considered as his answering statement, 
were both signed by the parties’ attorneys but were not 
verified as required by the rules of practice in order for the 
statements contained therein to be considered in evidence, 
it is unnecessary to discuss legal consequences of the fail- 
ure to submit a verified opening statement of fact or a veri- 
fied answer as complainant’s proposed opening statement 
of facts may be considered as a brief and as the decision 
in this proceeding would be unaltered even if respondent’s 
answer was accepted as an answering statement with full 
force and effect given to the statements contained therein 243 


VIOLATION OF ACT 


Engaging in business of commission merchant, dealer, or broker 
EITIIEE Oi WIE OO no iccsrcistesillscininpisieatinlatagaiesittttiiaaibaeitniieti i ataates 302 
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VIOLATION OF ACT—Continued Page 
Failure to accept produce purchased a-—eaancenennennnmnmnnnn G2, 302, 803. 


Failure to deliver in accordance with contract-———————__-—....-__ 1032 


FAILURE TO PAY 

PS aah rte «= GT 

I sic ec tan eae veh iaanas eames apeionesiac ieee 1011 

Amount of overcharges—————————-———_——- = 84 

Balance of ‘dette ©1008 

Balance of purchase price —« 6G, 

67, 205, 207, 209, 210, 212, 232, 310, 343, 344, 345, 376, 
885, 387, 418, 417, 422, 425, 446, 448, 459, 461, 479, 481, 
485, 489, 498, 496, 498, 499, 501, 502, 504, 534, 535, 556, 
561, 566, 568, 598, 600, 601, 604, 627, 631, 633, 637, 644, 
649, 663, 666, 667, 669, 687, 689, 705, 707, 773, 775, 796, 
798, 800, 817, 820, 822, 996, 1006, 1045, 1048, 1170, 1188, 
1198 (Defaults). 

Brokerage .- ansaimenenieinehinanonetineniancmitnensiincabmislienssiaibericioainnmiags’ ¥ | SED 

Tees went ried assis iit else 104 

Net amount from resale of COMMO ity qnnuxnnneceeceeneenennennenernrnernee 240 
N@b Perel inns eenetnensnsnterectomeirserensicianinnnnnminciennenenantennamnnema GD): TSU. 
Onie-Taelf com: Jerirat coca thant, BOD, 

PPUTCUR me VTA iain BB, 

47, 51, 156, 162, 164, 202, 289, 292, 296, 298, 305, 322, 
824, 348, 364, 373, 376, 395, 406, 429, 470, 475, 508, 533, 
566, 571, 607, 611, 618, 643, 656, 658, 714, 716, 732, 772, 
782, 785. 

Purchase price and protest fee annem 1021 
Failure to remit balance Of proceed Sannnnnnnncreceennnsne 552, 686, 1024. 
Rejection of commodity without reasonable cause-—.____....__ 60, 

70, 117, 180, 158, 229, 232, 822, 537, 659, 721, 732, 775, 815, 
826, 1086, 1126. 


Repeated and flagrant violations of the act by failing to pay for 
numerous shipments of produce——_——_—______—__---.~.- 


WAIVER OF BREACH OF WARRANTY 
NEW AGREEMENT AS CONSTITUTING 
Where the inspection certificate showed a shipment of corn 
contained 3 percent decay (1 percent in excess of tolerance 
allowed for corn of U. S. No. 1 quality), it is concluded 
that seller delivered corn failing to meet contract specifi- 
cations due to presence of decay in excess of the tolerance 
allowed for U. S. No. 1 quality but since the parties entered 
into a new agreement after arrival of the shipment at desti- 
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ed 
Page WAIVER OF BREACH OF WARRANTY—Continued Page 
803. NEW AGREEMENT AS CONSTITUTING—Continued 
nation whereby seller granted an allowance to the buyer, 
1032 the buyer’s acceptance thereof served as a waiver of sell- 
en's breach Gf Warren ees). A 
547 
WARRANTIES 
011 DAMAGES 
84 Meas “CE TE Na aac eee 410 
1003 Evidence failing to show breach Of nxn-a-ennoceoceeenennenennesnnninnneiennnintinnnsnie 47 
65, EXPRESSION OF OPINION AS NoT CONSTITUTING 
Where complainant contracted to sell respondent two carloads 
of lettuce on complainant’s representation that the lettuce 
had not been inspected but would, in complainant’s opinion, 
grade U. S. No. 1, held, complainant did not warrant that 
the lettuce graded U. S. No. 1 but respondent did have a 
right to expect lettuce of good quality and in good condition 658 
FAILURE TO SUSTAIN BURDEN OF PROOF AS TO EXISTENCE OF 
349 Where alleged warranty that more than 50 percent of the to- 
101 matoes would be good is denied by seller, held, buyer failed 
40 to sustain burden of proof of existence of warranty-~.----._ | 427 
| LACK OF EXISTENCE OF, AFTER INSPECTION OF PRODUCE 
85. | A warranty expressed in the original contract no longer ex- 
99. ists and no implied warranty based on the new contract 
39 can be relied upon where it appears that the produce was 
° a inspected and there was opportunity for thorough examina- 
ie . sambndicipecninisipnemnptaiamemeonamtiaa nn 
SALES TALK 
Distinguished from Warraiity-.2— 
21 Waiver of breach of, marked by new agreement revnccocccccnccncnennenninnenmne HAT 
24, 
WARRANTY OF SUITABLE SHIPPING CONDITION 
30, Effect of failure to give timely or reasonable notice of breach of 753 
POHGNS: 60 BIOCR: MOORE 08 igs cpr one ernie 153 
17 WORDS AND PHRASES 
Barlier: than May. 15th if possible._£_ 2-32 OE 


F.0.B. acceptance. 33 
Ce (OE TE I Cini nscerineignicrnmncoeenicnecngmenmiimnncnninimennil — NE 
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ADMINISTRATIVE LAW 
EXHAUSTION OF ADMINISTRATIVE REMEDY 

Where plaintiffs raised questions concerning the validity of 
the findings set forth in the Milk Order as a basis for the 
Order, particularly that the Order was necessary to insure 
an adequate milk supply for the marketing area, that the 
sale of milk and milk products in the area was in the cur- 
rent of or directly affecting interstate commerce, and that 
the issuance of the Order was approved by the proper num- 
ber of milk producers in the marketing area, as to all these 
matters, the District Court held, that it has no jurisdiction 
to review the actions and determinations of the market ad- 
ministrator except under section 8c(15)(B) of the act fol- 
lowing exhaustion of the applicable administrative remedy 
provided in section 8c(15)(A) of the act, Kewaskum 
Dairy Co. et al. v. Brannan (U.S.D.C., E.D., Wis.) --c1xcccc--« 834 


ADMINISTRATIVE PROCEDURE ACT 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
Lack of right to challenge milk order under, before exhaus- 
tion of administrative remedy required by Agricultural 
Marketing Agreement Act of 1937, Kewaskum Dairy Co. et 
ole Bratnan {0.-8.-D.C.; Bo); Wie) 835 


RIGHT TO CHALLENGE VALIDITY OF MILK ORDER UNDER 
Plaintiff’s contention that they have the right under the Ad- 
ministrative Procedure Act to challenge in court the valid- 
ity of the Milwaukee Federal Milk Order without first 
seeking review of the Order before the Department of Ag- 
riculture, the District Court held, is untenable, since the 
Act did not repeal such special statutes, rather, it con- 
firmed, ratified and strengthened the exclusiveness of such 
special statutory review proceedings by (1) specifying that 
the form of review proceedings “shall be” that provided by 
such special statute, and (2) expressly excepting judicial 
review “so far as” special statutes preclude judicial review, 
and this holding is supported by the legislative history of 
the Act, and the application made of it by the court, that 
where a special statutory review proceeding is provided by 
the Congress, such course must be pursued to the exclusion 
of any other form of action, and this is particularly true 
of the statutes, such as the Agricultural Marketing Agree- 
ment Act of 1937, which even before the Federal Admin- 
istrative Procedure Act had made such special review pro- 
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ADMINISTRATIVE PROCEDURE ACT—Continued Page 
RIGHT TO CHALLENGE VALIDITY OF MILK ORDER UNDER—Continued 
ceedings exclusive, Kewaskum Dairy Co. et al. v. Bran- 


age Bie CURE ln dies, UAL wcescechceeteenaencinanntion 835 





COURT DECISION DISTINGUISHED IN COURT DECISION 
Tumey v. Ohio, 273 U.S. 510 (1927), Kewaskum Dairy Co. et al. v. 
Becarerasy: (0 S.07/6., TB, Wm sa tts — 


COURT DECISION FOLLOWED IN COURT DECISION 
H. P. Hood & Sons, Inc. v. United States, 307 U. S. 588, Kewas- 
kum Dairy Co. et al. v. Brannan (U.S.D.C., E.D., Wis.) 886 


United States v. Rock Royal Co-operative, Inc., 307 U.S. 533, Ke- 
waskum Dairy Co. et al. v. Brannan (U.S.D.C., E.D., Wis.)--.- 836 


United States v. Ruzicka, 329 U.S. 287, Kewaskum Dairy Co. et 
al: v: Brannan. (0:3. BD: Wis): 837 


United States v. Wrighthood Dairy Co., 315 U.S. 110, Kewaskum 
34 Dairy Co. et al. v. Brannan (U.S.D.C., E.D., Wis.) --nv-cnccnnennnee - 836 


DUE PROCESS OF LAW 
SECRETARY’S INTEREST IN ISSUANCE OF MILK ORDER NoT VIOLA- 
TIVE OF 
Where plaintiffs contended that the Secretary of Agriculture, 
in his official capacity, has a financial interest in the de- 
5 cision whether or not to issue an order because the sums 
of money collected from handlers to cover administrative 
and marketing service costs can be used to enlarge the 
Secretary’s or his Department’s political and bureaucratic 
powers, the District Court held, is without merit, since the 
interest in the outcome which plaintiffs impute to the Sec- 
retary appears so remote, trifling and insignificant, that 
it is incapable of affecting his judgment or influencing his 
conduct, Kewaskum Dairy Co. et al. v. Brannan (U.S.D.C., 
TP WIS sein tcsisensnss baie Ramada clicsincanciande cantante 834 


EXHAUSTION OF ADMINISTRATIVE REMEDY 
JURISDICTION OF COURT 
Lack of jurisdiction of court to review actions of market ad- 
ministrator before, as required by Administrative Proced- 
ure Act, Kewaskum Dairy Co. et al. v. Brannan (U.S.D.C., 
With e WR ste eee ee . 835 


INJUNCTION 
DENIAL OF MOTION FOR RELIEF BY 
Milk handlers’ motion for preliminary injunctive relief de- 
nied, Kewaskum ors Co. et al. v. Brannan - S.D.C.,E.D., 
TD. scnincessiesnsereitcnsinitecenaietisiatnitesinietiaieiinatedadnasdminentabeciiemiabed, A 
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MOTION Page 
Granting of, made by defendant for order dismissing complaint 
filed by milk handlers, Kewaskum Dairy Co. et al. v. Brannan 
(U.S.D.C., E.D., Wis.) iasecassealibsivabeonsenisioaaatois occ atonement 


ORDER NO. 7 (MILWAUKEE, WISCONSIN) 
CONSTITUTIONAL VALIDITY OF 
Where plaintiffs-handlers subject to Order No. 7 regulating 
the handling of milk in the Milwaukee, Wisconsin market- 
ing area, instituted an action for declaratory judgment, 
injunction, and money damages, which action challenged 
on constitutional and other grounds the validity of the 
Order and in particular its provisions for administrative 
assessments and marketing services, and in furtherance of 
their claim for relief, plaintiffs have moved for a prelimi- 
nary injunction, and defendants moved for a dismissal, the 
District Court denied plaintiffs’ motion for a preliminary 
injunction and granted defendants’ motion for an order dis- 
missing the complaint, Kewaskum Dairy Co. et al. v. Bran- 
nan (G.8.D:.C.; B.D.; Wis.) i eachece. 


SECTION 8c (15)(B) OF ACT 
Jurisdiction of court under, Kewaskum Dairy Co. et al. v. Bran- 


nan (U.S.D.C., E.D., Wis.) 
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